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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

7 CFR Part 1491

[Docket No. NRCS-2009-0004]

RIN 0578-AA46

Farm and Ranch Lands Protection
Program

AGENCY: Commodity Credit Corporation,
Natural Resources Conservation Service,
United States Department of
Agriculture.

ACTION: Final rule amendment; response
to comments.

SUMMARY: The Natural Resources
Conservation Service (NRCS) published
in the Federal Register a final rule for
the Farm and Ranch Lands Protection
Program (FRPP) on January 24, 2011, to
address comments received on the
interim rule and to publish changes to
the entity certification requirements. At
that time, NRCS provided an
opportunity for the public to submit
comments for 30 days on the
certification requirements only. This
rulemaking action is necessary to
address those comments received on the
entity certification requirements.

DATES: Effective date: This amendment
is effective February 10, 2012.

FOR FURTHER INFORMATION CONTACT:
Steve Parkin, Team Leader, Easement
Programs, Easement Programs Division,
Department of Agriculture, Natural
Resources Conservation Service, 1400
Independence Ave. SW., Room 6807
South Building, Washington, DC 20250;
Telephone: (202) 720-1864; Fax: (202)
720-9689; Email: steve.parkin@wdc.
usda.gov.

Persons with disabilities who require
alternative means for communication
(Braille, large print, audio tape, etc.)
should contact the USDA TARGET

Center at: (202) 720-2600 (Voice and
TDD).

SUPPLEMENTARY INFORMATION:
Regulatory Certifications
Executive Order 12866

Pursuant to Executive Order 12866,
the Office of Management and Budget
(OMB) has determined that this final
rule amendment is not significant and
will not be reviewed by OMB. The FRPP
final rule published on January 24,
2011, is a significant regulatory action,
and NRCS conducted an economic
analysis of the potential impacts
associated with this program. NRCS
reviewed the economic analysis
prepared for the final rule and
determined that the provisions of this
amendment do not alter the assessment
and the findings that were originally
prepared. A copy of the economic
analysis is available on the NRCS Web
site at: http://www.nrcs.usda.gov/wps/
portal/nrcs/main/national/programs/
farmbill/analysis.

Regulatory Flexibility Act

The Regulatory Flexibility Act is not
applicable to this final rule amendment
because NRCS is not required by 5
U.S.C. 553, or by any other provision of
law, to publish a notice of proposed
rulemaking with respect to the subject
matter of this rule.

Environmental Analysis

An environmental assessment (EA)
was prepared in association with the
FRPP interim and final rule. The
provisions of this amendment do not
alter the assessment and the findings
that were originally prepared. The
analysis determined that there would
not be a significant impact to the human
environment and as a result, an
Environmental Impact Statement was
not required to be prepared (40 CFR
1508.13). A copy of the EA and Finding
of No Significant Impact may be
obtained from the NRCS Web site at:
http://www.nrcs.usda.gov/wps/portal/
nrcs/main/national/programs/farmbill/
analysis.

Civil Rights Impact Analysis

NRCS has determined through a Civil
Rights Impact Analysis that the final
rule discloses no disproportionately
adverse impacts for minorities, women,
or persons with disabilities. The
provisions of this amendment to the

final rule do not alter the assessment
and the findings that were originally
prepared. A copy of the analysis may be
obtained from the NRCS Web site at:
http://www.nres.usda.gov/wps/portal/
nrcs/main/national/programs/farmbill/
analysis.

Paperwork Reduction Act

Section 2904 of the Food,
Conservation, and Energy Act of 2008
(2008 Act) requires that implementation
of programs authorized under Title II of
the Act be made without regard to the
Paperwork Reduction Act of 1995 (Title
44 U.S.C. 3501 et seq.). Therefore, NRCS
is not reporting recordkeeping or
estimated paperwork burden associated
with this final rule amendment.

Executive Order 13132

Executive Order 13132 requires
agencies to conform to principles of
Federalism in the development of its
policies and regulations. NRCS has
determined that this final rule
amendment conforms with the
Federalism principles set forth in the
Executive Order; would not have
impose any compliance costs on the
States; and would not have substantial
direct effects on the States, on the
relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities on the various levels of
government. Therefore, NRCS concludes
that this final rule amendment does not
have Federalism implementations.

Executive Order 13175

This final rule amendment has been
reviewed in accordance with the
requirements of Executive Order 13175,
Consultation and Coordination with
Indian Tribal Governments. NRCS has
assessed the impact of this final rule
amendment on Indian Tribal
Governments and concluded it will not
negatively affect Indian Tribal
Governments or their communities. This
final rule amendment does not have a
substantial direct effect on Tribes, as
these regulatory provisions do not
impose unreimbursed compliance costs
nor preempts Tribal law.

Unfunded Mandates Reform Act of 1995

This action does not compel the
expenditure of $100 million or more in
any one year (adjusted for inflation) by
any State, local, or Tribal Governments,
or anyone in the private sector.
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Therefore, a statement under section
202 of the Unfunded Mandates Reform
Act of 1995 is not required.

Federal Crop Insurance Reform and
Department of Agriculture
Reorganization Act of 1994

The Federal Crop Insurance Reform
and Department of Agriculture
Reorganization Act of 1994, Title III,
section 304, requires that for each
proposed major regulation with a
primary purpose to regulate issues of
human health, human safety, or the
environment, USDA is to publish an
analysis of the risks addressed by the
regulation and the costs and benefits of
the regulation. This final rule is not a
proposed major regulation, and
therefore, a risk analysis was not
conducted.

Small Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA)

This final rule amendment is neither
major nor significant, and therefore, it is
not subject to the SBREFA 60-day
requirement. Accordingly, this final rule
amendment is effective upon
publication in the Federal Register.

Background

NRCS published in the Federal
Register on January 16, 2009, an interim
rule with request for comment
amending the program regulations for
FRPP. The interim rule implemented
changes to FRPP made by the 2008 Act
and made administrative improvements
to the program. NRCS published a
correction to the interim rule on July 2,
2009, to clarify that the contingent right
of enforcement is a condition placed
upon the award of financial assistance
and, therefore, does not constitute a
realty acquisition. That action also
reopened the public comment period for
the interim rule.

The FRPP final rule was issued on
January 24, 2011, to address comments
received on the interim rule and to
publish changes to the entity
certification requirements. At that time,
NRCS provided the public an additional
30 days to comment only on the changes
made by the final rule to the entity
certification requirements. This
rulemaking action is necessary to
address comments received on the
entity certification requirements during
that public comment period.

Responses to Comments and
Amendment to Final Rule

NRCS received 27 comments from 7
commenters on FRPP entity certification
requirements as set forth in the January
24, 2011, final rule. The commenters
addressed both procedural and

substantive topics associated with FRPP
entity certification. This section of the
preamble addresses these comments and
NRCS responses. Comments that NRCS
received on other topics were not
considered in this rulemaking.

Administrative Flexibility

Comment: One commenter expressed
support for the administrative flexibility
certified entities could receive regarding
NRCS oversight of FRPP-funded
easement transactions.

NRCS Response: NRCS believes that
the administrative flexibility provided
by the certification process implements
the statutory changes made to FRPP by
the 2008 Act. NRCS is taking this
opportunity to identify additional
administrative flexibility afforded to
certified entities. A certified entity may
avail itself of post-closing
administrative flexibility as well. In
particular, § 1491.22(k) of the FRPP final
rule identifies that any changes to the
easement deed after its recordation must
be consistent with the purposes of the
conservation easement and FRPP, and
any substantive amendments will
require NRCS approval. For certified
entities, NRCS will deem amendments
submitted by certified entities as
approved and will only require the
certified entity to provide the NRCS
State office a copy of any recorded
amendment within 60 days of recording
the amendment. NRCS will consider a
certified entity’s implementation of this
administrative flexibility as part of its
3-year certification review cycle and
other quality assurance reviews. Any
amendment that substantively adversely
impacts the conservation values
protected by the conservation easement
deed may be considered a deficiency in
terms of the certified entity’s ability to
enforce its conservation easement deeds
effectively.

Comment: One commenter
recommended NRCS not mandate
technical reviews of all appraisals, and
instead should conduct quality
assurance reviews on a sampling of
appraisals in conjunction with the title
and easement reports for certified
entities.

NRCS Response: NRCS has already
adopted a practice consistent with this
comment in the January 24, 2011, final
rule. In particular, § 1491.4(e)(5) states
that NRCS will conduct quality
assurance reviews of a percentage of the
conservation easement transactions
submitted by the certified entity for
payment. The review will include
whether the deed, title review, or
appraisals were conducted in
accordance with the requirements set
forth by NRCS in its certification of the

eligible entity or in the cooperative
agreement entered into with the
certified entity.

NRCS requires industry approved
appraisals for every FRPP easement
transaction. NRCS performs a technical
review to establish that the industry
approved appraisal standard and NRCS
requirements have been met in the
appraisal report. For certified entities,
NRCS will not require technical reviews
on every appraisal because certified
entities have shown competency in
administering the program. However,
NRCS has a fiduciary responsibility to
the Nation’s taxpayers to ensure the
program is carried out as authorized and
that funds expended meet the program’s
purpose. In order to ensure that Federal
dollars have been spent appropriately,
NRCS will conduct a sampling of
appraisals to ensure compliance with
appraisal standards. No changes were
made to the final rule as a result of this
comment.

Certification Process

Comment: NRCS received a
recommendation that there should be an
explicit step in the rule that states NRCS
will make a certification determination
and notify the eligible entity regarding
that decision.

NRCS Response: NRCS agrees that the
certification determination and
notification are necessary steps in the
certification process and will notify an
eligible entity of the NRCS certification
determination with a letter from the
Chief or the Chief’s designee.
Accordingly, NRCS has amended
§ 1491.4(e) to clarify that NRCS will
notify entities in writing whether they
have met the certification requirements.
If certification is denied, an entity may
resubmit their certification application
after addressing the application
deficiencies.

Comment: NRCS received two
comments that several of the
certification criteria in § 1491.4(d)
appeared redundant to the basic entity
eligibility criteria in § 1491.4(c),
including criteria related to the timely
acquisition of easements and adjustment
of procedures to meet program

urposes.

NRCS Response: No changes were
made to the final rule based on this
comment. The criteria identified in
§ 1491.4(d) are not duplicative of the
eligibility criteria. Certification
requirements are designed to build upon
basic aspects of eligibility in order to
provide streamlined acquisition of
conservation easements by certified
entities. Easement transactions
conducted by certified entities occur
with reduced oversight by NRCS. NRCS
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believes that additional assurance at the
time of certification is necessary to
ensure certified entities will handle
FRPP-funded transactions in an efficient
manner that adheres to FRPP
requirements.

Comment: One commenter stated that
§ 1491.4(d)(9) requires a plan for
administering easements as
“determined by the Chief.”” This appears
to give the Chief unlimited discretion to
reject certification requests, suggests
uncertainty for the program, and may
conflict with State and local land
preservation programs’ approvals. The
commenter argued that there needs to be
a way for an entity to judge whether its
plan will be found as adequate.

NRCS Response: Given the range of
partners in FRPP (over 400), NRCS does
not want to circumscribe the content of
an entity’s plan in regulation. However,
NRCS agrees with the commenter that
further general guidance would be
helpful. Accordingly, NRCS sets forth
the following general categories that
should be addressed by entities:
Monitoring frequency and methodology,
site visits, enforcement policies, policies
related to when to notify NRCS about
easement activities, amendment
policies, and methods for periodic
communication with landowners. NRCS
believes that this flexibility works to the
benefit of the applicant, allowing the
applicant to demonstrate how its
particular stewardship strategy will
further FRPP purposes. No changes
were made to the final rule as a result
of this comment.

Comment: One commenter cautioned
that the terms “certified” and “eligible”
need to be used carefully. The word
“qualified”” can be confused with
“certified.” Under this section, the
respondent suggests that for any entity
to become certified, it must be eligible.
This same commenter recommended
that NRCS not require that a request for
certification be submitted in
conjunction with a request for FRPP
funding.

NRCS Response: NRCS agrees that the
terms should be clear and that a
certification request does not also
require a funding request. Any entity
seeking certification must meet the basic
eligibility requirements identified in
§ 1491.4(c) which is currently required
under § 1491.4(d)(1). Therefore, NRCS
has revised the introductory text to
§1491.4(d) to read as follows: “To be
considered for certification, an entity
must submit a written request for
certification to NRCS, and must: * * *”
NRCS has removed the phrases “must
be qualified to be an eligible entity and”
and ‘“at the time the entity is requesting
FRPP cost-share assistance.”

Comment: NRCS received three
comments recommending that NRCS
utilize the work of the Land Trust
Alliance Accreditation Commission
(LTAC) to determine whether an eligible
entity has met some or all of the FRPP
certification criteria, since the LTAC
completes extensive reviews of land
trusts to ensure that accredited land
trusts have the ability to acquire,
manage, and hold.

NRCS Response: NRCS is familiar
with the accreditation process used by
LTAC and agrees with the commenters
that in some instances, LTAC
accreditation indicates a high level of
competency in areas also required by
NRCS. Where LTAC criteria meet or
exceed FRPP certification requirements,
NRCS will likely determine that an
LTAC-accreditation will satisfy those
FRPP requirements. However, NRCS
also requires that an entity be proficient
with the FRPP program and be
knowledgeable about FRPP
requirements in order to be certified.
With respect to those FRPP-specific
criteria, each entity will be evaluated by
NRCS. No changes were made to the
final rule as a result of this comment.

Comments: NRCS received several
comments expressing concern about the
certification requirement that an entity
hold, manage, and monitor a minimum
of 25 agricultural land conservation
easements and a minimum of 5 FRPP
easements. Commenters stated that an
entity may have stellar land
preservation programs but not meet the
agricultural land or numerical
requirement because there are fewer
farms to enroll. Accordingly, the
commenters proposed that waivers
should be provided for LTAC accredited
land trusts or those entities who have
demonstrated through their
participation with other organizations or
on other land types that they have
sufficient conservation easement
experience.

Response: As explained in the
preamble of the January 24, 2011, FRPP
final rule, NRCS based the minimum 25
agricultural land conservation easement
requirement upon data from the Land
Trust Alliance 2005 National Land Trust
Census Report. In particular, NRCS
looked at acres owned and under
easement by land trusts, the number of
land trusts, and the average size FRPP
easement. This figure represents the
average number of easements held by
land trusts, and therefore, serves as an
indicator of entity capacity and stability.
NRCS recognizes that this number can
vary widely between States and regions.
Entities with less than 25 easements
may be demonstrating high standards in
easement acquisition, management, and

monitoring. Therefore, NRCS also
incorporated a waiver provision in

§ 1491.4(d)(3) of the January 24, 2011,
final rule, allowing entities to be
certified even if they do not have the
requisite minimum 25 agricultural land
conservation easements. However, there
is no waiver provision for the
requirement that entities hold five FRPP
easements. NRCS believes a certified
entity should be familiar with FRPP and
its requirements before receiving the
benefits of certification, and the
requirement that the certified entity
holds a minimum of five FRPP-funded
easements is a fair and reasonable
threshold demonstrating such
familiarity.

Closing Efficiency

Comment: NRCS received several
comments urging NRCS to utilize as its
closing efficiency element whether an
entity is able to consistently close on its
easement within 18 months of the
signing of the cooperative agreement.
These commenters requested
clarification on when NRCS begins
measuring the 18 months and asked
NRCS to only consider the time for
aspects of the process that are within
the entity’s control. The commenters
also identified that because parcel
substitutions are allowed, adding or
removing projects from a pending offer
list should not affect the determination
of closing efficiency so long as the
majority of parcel transactions on the
final list are completed within 18
months.

NRCS Response: NRCS will base
closing efficiency upon the time from
the execution date of the cooperative
agreement or amendment, and the
closing date of the easement transaction
funded under that cooperative
agreement or amendment. The 18-
month closing efficiency standard for
certification is based upon the current
closing efficiency requirement set forth
in the FRPP cooperative agreements.
NRCS calculates an average completion
time for each funding year, and then
averages the past 5 years together. The
5-year period of calculation provides an
average that mitigates against concerns
related to the timing of substitute
parcels. NRCS will not remove
substituted parcels from these closing
efficiency calculations. NRCS has
encountered situations where an eligible
entity has allowed initial easement
transactions to languish and then
requested extensions to the cooperative
agreement to conduct activities
associated with substitute parcels.
While allowance for substitute parcels is
necessary, the abuse of this practice
results in the inefficient use of Federal
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funds or staff resources. To ensure
fairness in situations where NRCS may
have contributed unnecessarily to the
delay, NRCS will allow an entity
seeking certification to request a waiver
of the 18-month closing efficiency
requirement. The NRCS State
Conservationist will make a
recommendation to the Chief based on
the information in the waiver request.
No changes were made to the final rule
to implement this administrative
flexibility.

Cooperative Agreements

Comment: NRCS received two
comments recommending that the
provisions for certified entities be
applied retroactively to any cooperative
agreements approved since adoption of
the changes made by the 2008 Act.

NRCS Response: NRCS is applying
the certification provisions to
cooperative agreements entered into by
NRCS and the certified entity in fiscal
year (FY) 2011 or later. The agency has
chosen this date because in FY 2011, all
partners were required to execute new
agreements with the revised cooperative
agreement template which incorporated
2008 Act requirements. Choosing this
date ensures that all certified entities
will be bound by the same requirements
when using FRPP funds. NRCS views
this decision to be administrative;
therefore, no changes were made to the
final rule.

Decertification

Comment: NRCS received one
comment recommending that NRCS
change an entity’s review period to
coincide with the renewal of the
cooperative agreement. The commenter
asserted that a 5-year review period will
be more efficient and will provide NRCS
with a more complete body of work.

NRCS Response: Section
1238I(h)(3)(A) of the FRPP statute
requires NRCS to conduct a review of
certified entities every 3 years. This
review would occur at least once during
the life of the 5-year cooperative
agreement. No changes were made to
the final rule in response to this
comment.

Comment: NRCS received one
comment about certified entities that
may close on easements without prior
review of appraisals, deeds, and title
commitment. The commenter asserted
that decertification of a certified entity
should not be based on the NRCS
reviewer’s conclusions of deficiencies
found in an appraisal report or other
aspect of the easement transaction.
Another commenter requested
clarification regarding the appeal rights

of a certified entity that has been de-
certified.

NRCS Response: Decertification
actions are not initiated based on NRCS
identification of any particular
deficiency that may be revealed in an
appraisal or other review. Rather,
decertification of a certified entity is
based on the entity’s failure to remedy
one or more of the deficiencies
regarding the criteria in § 1491.4(d)
within 180 days of receiving notice of
such deficiency from NRCS.
Additionally, NRCS will provide
guidance to the certified entity
regarding correcting identified
deficiencies. The NRCS decertification
decision is not a matter subject to a
National Appeals Division appeal
because it is not an adverse decision
affecting the rights of a participant (see
7 CFR part 11). However, the FRPP
decertification process at § 1491.4(f)(2)
provides entities subject to
decertification an opportunity to contest
such action within 20 days of a Notice
of Decertification. Eligible entities who
are not certified may still participate in
FRPP.

Dedicated Fund

Comment: Four commenters
requested clarification about the NRCS
capitalization requirements for the
dedicated fund for easement
management, monitoring, and
enforcement. Two of these commenters
recommended that NRCS consider the
capitalization guidelines provided by
the Land Trust Alliance accreditation
process.

Response: NRCS does not want to
dictate capitalization requirements for
the land trust community. However, as
a general guideline based upon
standards in the farmland protection
community, NRCS identified in the
preamble of the final rule that the
dedicated fund must have at least
$50,000 for legal defense and $10,000
per easement for management and
monitoring.

Comment: NRCS received several
comments asking for clarification about
whether certified entities must have a
dedicated fund for each easement
transaction.

Response: NRCS agrees that a
dedicated fund is not needed for each
transaction. A certified non-
governmental entity may have funds
reside in a pool dedicated for the
management, monitoring, and
enforcement of all easements. No
changes were made to the final rule in
response to these comments.

Quality Assurance

Comment: NRCS received one
comment requesting that NRCS conduct
all quality assurance reviews prior to
the certified entity closing on the
transactions since a pre-closing quality
assurance review will allow the certified
entity to work through any issues.

NRCS Response: NRCS agrees that a
pre-closing quality assurance review has
less risk than a post-closing review.
However, the purpose of the expanded
flexibility available to certified entities
under the final rule is to improve the
efficiency of easement acquisition
activities for those responsible entities
with a proven track-record. Through the
certification process, NRCS determines
the ability of an eligible entity to
conduct acquisition activities in
accordance with FRPP requirements
without pre-closing review of each
easement transaction. Additionally, a
certified entity may consult with NRCS
at any time during the easement
acquisition process, but it will not be a
requirement. No changes were made to
the final rule in response to this
comment.

List of Subjects in 7 CFR Part 1491

Administrative practice and
procedure, Agriculture, Soil
conservation.

For the reasons stated above, the
Commodity Credit Corporation amends
part 1491 of Title 7 of the CFR as set
forth below:

PART 1491—FARM AND RANCH
LANDS PROTECTION PROGRAM

m 1. The authority citation for part 1491
continues to read as follows:

Authority: 16 U.S.C. 3838h—-3838i.

m 2. Amend § 1491.4 by revising the
introductory text of paragraph (d) and
the introductory text of paragraph (e) to
read as follows:

§1491.4 Program requirements.

* * * * *

(d) To be considered for certification,
an entity must submit a written request
for certification to NRCS, and must:

* * * * *

(e) NRCS will notify an entity in
writing whether they have been certified
and the rationale for the agency’s
decision. Once NRCS determines an
entity qualifies as certified:

* * * * *
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Signed this 2nd day of February 2012, in
Washington, DC.

Dave White,

Vice President, Commodity Credit
Corporation and Chief, Natural Resources
Conservation Service.

[FR Doc. 2012-3173 Filed 2—9-12; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2012-0154; Special
Conditions No. 25-457-SC]

Special Conditions: Learjet Inc.,
Learjet Model LJ-200-1A10;
Interaction of Systems and Structures

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Learjet Model LJ-200—
1A10 airplane. This airplane will have
novel or unusual design features
associated with systems that, directly or
as a result of failure or malfunction,
affect structural performance. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for these design
features. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
DATES: The effective date of these
special conditions is February 3, 2012.
We must receive your comments by
March 26, 2012.

ADDRESSES: Send comments identified
by docket number FAA-2012-0154
using any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—-30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC between
8 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at (202) 493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://
DocketsInfo.dot.gov/.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Todd Martin, FAA, Airframe and Cabin
Safety Branch, ANM-115, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington 98057-3356;
telephone (425) 227-1178; facsimile
(425) 227-1320.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice of, and
opportunity for public comments on,
these special conditions are
unnecessary. The substance of these
special conditions has been subject to
the public comment process in several
prior instances with no substantive
comments received. The FAA therefore
finds that good cause exists for making
these special conditions effective upon
issuance.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

On February 9, 2009, Learjet Inc.
applied for a type certificate for their
new Model LJ-200-1A10 (hereafter
referred to as “Model LJ-200”) airplane.

The Model LJ-200 is a business class
aircraft powered by 2 high bypass
turbine engines with an estimated
maximum takeoff weight of 36,000
pounds and an interior configuration for
up to 10 passengers.

The airplane is equipped with
systems that, directly or as a result of
failure or malfunction, affect its
structural performance. Current
regulations do not take into account
loads for the aircraft due to the effects
of system failures on structural
performance. These special conditions
define criteria to be used in the
assessment of the effects of these
systems on structures. The general
approach of accounting for the effect of
system failures on structural
performance would be extended to
include any system whose partial or
complete failure, alone or in
combination with other system failures,
would affect structural performance.

Type Certification Basis

Under the provisions of Title 14, Code
of Federal Regulations (14 CFR) 21.17,
Learjet Inc. must show that the Model
LJ-200 meets the applicable provisions
of part 25, as amended by Amendments
25-1 through 25-127 thereto.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Model LJ-200 because of a novel
or unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, these special
conditions would also apply to the other
model.

In addition to the applicable
airworthiness regulations and special
conditions, the Model LJ-200 must
comply with the fuel vent and exhaust
emission requirements of 14 CFR part
34 and the noise certification
requirements of 14 CFR part 36; and the
FAA must issue a finding of regulatory
adequacy pursuant to § 611 of Public
Law 92-574, the ‘“Noise Control Act of
1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type certification basis under
§21.17(a)(2).

Novel or Unusual Design Features

The Model LJ-200 will incorporate
the following novel or unusual design
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features: systems that affect the
airplane’s structural performance, either
directly or as a result of failure or
malfunction. That is, the airplane’s
systems affect how it responds in
maneuver and gust conditions, and
thereby affect its structural capability.
These systems may also affect the
aeroelastic stability of the airplane.
Such systems include flight control
systems, autopilots, stability
augmentation systems, load alleviation
systems, and fuel management systems.
Such systems represent novel and
unusual features when compared to the
technology envisioned in the current
airworthiness standards.

Discussion

Special conditions are needed to
require consideration of the effects of
systems on the structural capability and
aeroelastic stability of the airplane, both
in the normal and in the failed state,
because these effects are not covered by
current regulations.

These special conditions require that
the airplane meet the structural
requirements of subparts C and D of 14
CFR part 25 when the airplane systems
are fully operative. The special
conditions also require that the airplane
meet these requirements considering
failure conditions. In some cases,
reduced margins are allowed for failure
conditions based on system reliability.

These special conditions establish a
level of safety that neither raises nor
lowers the standard set forth in the
applicable regulations.

Applicability

As discussed above, these special
conditions are applicable to the Learjet
Model L]-200-1A10. Should Learjet Inc.
apply at a later date for a change to the
type certificate to include another
model incorporating the same novel or
unusual design features, the special
conditions would apply to that model as
well.

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplanes. It is not a rule of general
applicability.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, the FAA
has determined that prior public notice
and comment are unnecessary and
impracticable, and good cause exists for

adopting these special conditions upon
issuance. The FAA is requesting
comments to allow interested persons to
submit views that may not have been
submitted in response to the prior
opportunities for comment described
above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Learjet Model L]—
200-1A10 airplanes.

1. General

For airplanes equipped with systems
that affect structural performance, either
directly or as a result of a failure or
malfunction, the influence of these
systems and their failure conditions on
structural performance must be taken
into account when showing compliance
with the requirements of 14 CFR part
25, subparts C and D. The following
criteria must be used for showing
compliance with these special
conditions for airplanes equipped with
flight control systems, autopilots,
stability augmentation systems, load
alleviation systems, fuel management
systems, and other systems that either
directly or as a result of failure or
malfunction affect structural
performance.

(a) The criteria defined herein only
address the direct structural
consequences of the system responses
and performances. They cannot be
considered in isolation but should be
included in the overall safety evaluation
of the airplane. These criteria may in
some instances duplicate standards
already established for this evaluation.
These criteria are only applicable to
structures whose failure could prevent
continued safe flight and landing.
Specific criteria that define acceptable
limits on handling characteristics or
stability requirements when operating
in the system degraded or inoperative
mode are not provided in these special
conditions.

(b) Depending upon the specific
characteristics of the airplane,
additional studies may be required that
go beyond the criteria provided in these
special conditions in order to
demonstrate the capability of the
airplane to meet other realistic

conditions such as alternative gust or
maneuver descriptions for an airplane
equipped with a load alleviation system.

(c) The following definitions are
applicable to these special conditions.

Structural performance: Capability of
the airplane to meet the structural
requirements of part 25.

Flight limitations: Limitations that
can be applied to the airplane flight
conditions following an in-flight
occurrence and that are included in the
flight manual (e.g., speed limitations,
avoidance of severe weather conditions,
etc.).

Operational limitations: Limitations,
including flight limitations, that can be
applied to the airplane operating
conditions before dispatch (e.g., fuel,
payload and Master Minimum
Equipment List limitations).

Probabilistic terms: The probabilistic
terms (probable, improbable, extremely
improbable) used in these special
conditions are the same as those used in
§25.1309.

Failure condition: The term failure
condition is the same as that used in
§ 25.1309; however, these special
conditions apply only to system failure
conditions that affect the structural
performance of the airplane (e.g., system
failure conditions that induce loads,
change the response of the airplane to
inputs such as gusts or pilot actions, or
lower flutter margins).

2. Effects of Systems on Structures

The following criteria will be used in
determining the influence of a system
and its failure conditions on the
airplane structure.

(a) System fully operative. With the
system fully operative, the following
apply:

(1) Limit loads must be derived in all
normal operating configurations of the
system from all the limit conditions
specified in subpart C (or defined by
special condition or equivalent level of
safety in lieu of those specified in
Subpart C), taking into account any
special behavior of such a system or
associated functions or any effect on the
structural performance of the airplane
that may occur up to the limit loads. In
particular, any significant nonlinearity
(rate of displacement of control surface,
thresholds, or any other system
nonlinearities) must be accounted for in
a realistic or conservative way when
deriving limit loads from limit
conditions.

(2) The airplane must meet the
strength requirements of part 25 (static
strength, residual strength), using the
specified factors to derive ultimate loads
from the limit loads defined above. The
effect of nonlinearities must be
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investigated beyond limit conditions to
ensure the behavior of the system
presents no anomaly compared to the
behavior below limit conditions.
However, conditions beyond limit
conditions need not be considered when
it can be shown that the airplane has
design features that will not allow it to
exceed those limit conditions.

(3) The airplane must meet the
aeroelastic stability requirements of
§25.629.

(b) System in the failure condition.
For any system failure condition not
shown to be extremely improbable, the
following apply:

(1) At the time of occurrence, starting
from 1-g level flight conditions, a
realistic scenario including pilot
corrective actions must be established to

Figure 1

determine the loads occurring at the
time of failure and immediately after
failure.

(i) For static strength substantiation,
these loads, multiplied by an
appropriate factor of safety that is
related to the probability of occurrence
of the failure, are ultimate loads to be
considered for design. The factor of
safety is defined in Figure 1.

Factor of safety at the time of occurrence

1.25

Factor of Safety

1.50 -

(ii) For residual strength
substantiation, the airplane must be able
to withstand two thirds of the ultimate
loads defined in subparagraph 2(b)(1)(i)
of these special conditions. For
pressurized cabins, these loads must be
combined with the normal operating
differential pressure.

(iii) Freedom from aeroelastic
instability must be shown up to the
speeds defined in § 25.629(b)(2). For
failure conditions that result in speeds
beyond Vc/Mc, freedom from
aeroelastic instability must be shown to
increased speeds, so that the margins
intended by § 25.629(b)(2) are
maintained.

(iv) Failures of the system that result
in forced structural vibrations
(oscillatory failures) must not produce

10° 10°

1

P; — Probability of Occurrence of Failure Mode j (per hour)

loads that could result in detrimental
deformation of primary structure.

(2) For the continuation of the flight.
For the airplane, in the system failed
state and considering any appropriate
reconfiguration and flight limitations,
the following apply:

(i) The loads derived from the
following conditions (or defined by
special condition or equivalent level of
safety in lieu of the following
conditions) at speeds up to Vc/Mc, or
the speed limitation prescribed for the
remainder of the flight, must be
determined:

(A) The limit symmetrical
maneuvering conditions specified in
§25.331 and in § 25.345.

(B) The limit gust and turbulence
conditions specified in § 25.341 and in
§25.345.

(C) The limit rolling conditions
specified in § 25.349 and the limit
unsymmetrical conditions specified in
§25.367 and § 25.427(b) and (c).

(D) The limit yaw maneuvering
conditions specified in § 25.351.

(E) The limit ground loading
conditions specified in §§25.473,
25.491, 25.493(d) and 25.503.

(ii) For static strength substantiation,
each part of the structure must be able
to withstand the loads in paragraph
2(b)(2)(i) of these special conditions
multiplied by a factor of safety
depending on the probability of being in
this failure state. The factor of safety is
defined in Figure 2.
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Factor of safety (FS) for continuation of flight

Fs

15

1.0 —_—

10-9 10 1
@j - Probahility of being in failure condition |
Q; = (T))(Py) (iii) For residual strength fatigue or damage tolerance, then their
Where: substantiation, the airplane must be able effects must be taken into account.
Tj = Average time spent in failure condition ~ to withstand two thirds of the ultimate :
" j (in hours loads defined in paragraph 2(b)(2)(ii) of ;UL eedom from aeroelastic

P; = Probability of occurrence of failure mode
j (per hour)

Note: If P; is greater than 103 per flight
hour, then a 1.5 factor of safety must be
applied to all limit load conditions specified
in Subpart C.

¥z

W

V1’ = Clearance speed as defined by
§25.629(b)(2).

V”’ = Clearance speed as defined by
§25.629(b)(1).

Q; = (T))(P)

Where:

T; = Average time spent in failure condition
j (in hours)

P; = Probability of occurrence of failure mode
j (per hour)

Note: If P; is greater than 103 per flight
hour, then the flutter clearance speed must
not be less than V”.

these special conditions. For
pressurized cabins, these loads must be
combined with the normal operating
differential pressure.

(iv) If the loads induced by the failure
condition have a significant effect on

Figure 3

Clearance speed

instability must be shown up to a speed
determined from Figure 3. Flutter
clearance speeds V' and V” may be
based on the speed limitation specified
for the remainder of the flight using the
margins defined by § 25.629(b).

/

—_,_—'-""Fﬁ

1079 1072

Qj - Probabilty of being in failure condition |

(vi) Freedom from aeroelastic
instability must also be shown up to V’
in Figure 3 above for any probable
system failure condition combined with
any damage required or selected for
investigation by § 25.571(b).””

(3) Consideration of certain failure
conditions may be required by other
sections of part 25 regardless of
calculated system reliability. Where
analysis shows the probability of these
failure conditions to be less than 109,
criteria other than those specified in this
paragraph may be used for structural

substantiation to show continued safe
flight and landing.

(c) Failure indications. For system
failure detection and indication, the
following apply:

(1) The system must be checked for
failure conditions, not extremely
improbable, that degrade the structural
capability below the level required by
part 25 or significantly reduce the
reliability of the remaining system. As
far as reasonably practicable, the flight
crew must be made aware of these
failures before flight. Certain elements
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of the control system, such as
mechanical and hydraulic components,
may use special periodic inspections,
and electronic components may use
daily checks, in lieu of detection and
indication systems to achieve the
objective of this requirement. These
certification maintenance requirements
must be limited to components that are
not readily detectable by normal
detection and indication systems and
where service history shows that
inspections will provide an adequate
level of safety.

(2) The existence of any failure
condition, not extremely improbable,
during flight that could significantly
affect the structural capability of the
airplane and for which the associated
reduction in airworthiness can be
minimized by suitable flight limitations,
must be signaled to the flight crew. For
example, failure conditions that result
in a factor of safety between the airplane
strength and the loads of Subpart C
below 1.25, or flutter margins below V”,
must be signaled to the crew during
flight.

(d) Dispatch with known failure
conditions. If the airplane is to be
dispatched in a known system failure
condition that affects structural
performance, or affects the reliability of
the remaining system to maintain
structural performance, then the
provisions of these special conditions
must be met, including the provisions of
paragraph 2(a) for the dispatched
condition, and paragraph 2(b) for
subsequent failures. Expected
operational limitations may be taken
into account in establishing P; as the
probability of failure occurrence for
determining the safety margin in Figure
1. Flight limitations and expected
operational limitations may be taken
into account in establishing Q; as the
combined probability of being in the
dispatched failure condition and the
subsequent failure condition for the
safety margins in Figures 2 and 3. These
limitations must be such that the
probability of being in this combined
failure state and then subsequently
encountering limit load conditions is
extremely improbable. No reduction in
these safety margins is allowed if the
subsequent system failure rate is greater
than 103 per hour.

For each system for which these
special conditions are applied, the
following must be identified for
showing compliance:

(a) The system that either directly or
as a result of failure or malfunction
affects structural performance;

(b) The failure condition of the system
and the probability of that failure;

(c) The structure whose performance
is affected directly or as a result of
failure or malfunction of the system;
and,

(d) The loading condition(s) on the
structure affected by the system.

Issued in Renton, Washington, on February
3, 2012.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 20123077 Filed 2-9-12; 8:45 am]
BILLING CODE 4910-13-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

14 CFR Part 1215
[Notice (12-009)]
RIN 2700-AD72

Tracking and Data Relay Satellite
System (TDRSS) Rates for Non-U.S.
Government Customers

AGENCY: National Aeronautics and
Space Administration.

ACTION: Direct final rule.

SUMMARY: This direct final rule makes
non-substantive changes to the policy
governing the Tracking and Data Relay
Satellite System (TDRSS) services
provided to non-U.S. Government users
and the reimbursement for rendering
such services. TDRSS, also known as
the Space Network, provides command,
tracking, data, voice, and video services
to the International Space Station,
NASA’s space and Earth science
missions, and other Federal agencies,
including the Department of Defense
and the National Science Foundation.
For a fee, commercial users can also
have access to TDRSS for tracking and
data acquisition purposes. Over the last
25 years, TDRSS has delivered pictures,
television, scientific, and voice data to
the scientific community and the
general public, including data from
more than 100 Space Shuttle and
International Space Station missions
and the Hubble Space Telescope. A
principal advantage of TDRSS is
providing communications services,
which previously have been provided
by multiple worldwide ground stations,
with much higher data rates and lower
latency to the user missions.

DATES: This direct final rule is effective
April 10, 2012 unless the Agency
receives significant adverse comments
by midnight Eastern Standard Time on
March 12, 2012.

ADDRESSES: Comments must be
identified with “RIN 2700—-AD72” and

may be sent to NASA by the following
method:

e Federal E-Rulemaking Portal:
http://www.regulations.gov. Follow the
online instructions for submitting
comments. Please note that NASA will
post all comments on the Internet
without change, including any personal
information provided.

FOR FURTHER INFORMATION CONTACT: For
more information on the Tracking and
Data Relay Satellite System visit:
https://www.spacecomm.nasa.gov/
spacecomm/programs/Space
network.cfm. Questions may be directed
to Jon Walker at (202) 358-2145 or via
email at Jon.Z.Walker@nasa.gov.
SUPPLEMENTARY INFORMATION: The
regulations pertaining to TDRSS were
originally published in 1983 and, apart
from minor revisions in 1991 and the
revision to the rates in 1997, have not
been updated and do not reflect current
operating procedures for determining
how fees are charged, billed, or
received. In addition to updating the fee
structure, this rule also removes and
replaces obsolete references. Finally,
this rule responds to recommendations
from a NASA IG Audit of the TRDSS
program. These rule changes will ensure
non-U.S. Government users of TDRSS
properly reimburse NASA for services
provided to them and share in the costs
of system upgrades. The revisions to
this rule are part of NASA’s
retrospective plan under EO 13563
completed in August 2011. NASA’s full
plan can be accessed at: http://
www.nasa.gov/pdf/581545main_Final
% 20Plan % 20for % 20Retrospective %20
Analysis%200f% 20Existing% 20
Regulations.pdf.

I. Direct Final Rule and Significant
Adverse Comments

NASA has determined this
rulemaking meets the criteria for a
direct final rule because it involves non-
substantive changes dealing with
NASA’s management of TDRSS
program. NASA expects no opposition
to the changes and no significant
adverse comments. However, if NASA
receives a significant adverse comment,
the Agency will withdraw this direct
final rule by publishing a notice in the
Federal Register. A significant adverse
comment is one that explains: (1) Why
the direct final rule is inappropriate,
including challenges to the rule’s
underlying premise or approach; or (2)
why the direct final rule will be
ineffective or unacceptable without a
change. In determining whether a
comment necessitates withdrawal of
this direct final rule, NASA will
consider whether it warrants a
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substantive response in a notice and
comment process.

II. Statutory Authority

TDRSS was established under the
National Aeronautics and Space Act of
1958. The primary goal of TDRSS is to
provide improved tracking and data
acquisition services capability to
spacecraft in low-Earth orbit or to
mobile terrestrial users such as aircraft
or balloons. The reimbursement policy
to achieve efficient TDRSS usage
complies with the Office of Management
and Budget Circular A-25 on User
Charges, which requires that a
reasonable charge should be made to
each identifiable recipient for a
measurable unit or amount of
Government service or property from
which a special benefit is derived.
Additional information on A-25 can be
found at: http://www.whitehouse.gov/
omb/circulars a025.

The cost base for TDRSS consists of
two elements. The first element is the
return on investment (ROI) portion
which represents the cost of the assets
necessary to provide communications
services. The second element is the
costs for the ongoing operations and
maintenance (O&M) of the network
which provides the communications
services. The return on investment
portion of the cost base amortizes these
investment costs over a beneficial
accounting period related to the lifetime
of the assets. Due to the extraordinary
longevity of the first generation
spacecraft and utilization of satellite
store onorbit approach for spare
satellites, the spacecraft and their
launch vehicles are amortized over a
twenty-five year lifetime. For ground
segment costs, a period of 20 years is
utilized. Although the nominal lifetime
of software systems is usually ten years,
the network has a vigorous sustaining
engineering program which repairs/
replaces equipment, updates and tests
software modifications, conducts major
complex upgrades, and accomplishes
other activities which extend the useful
lifetime.

The O&M portion of the cost base are
averaged over a five-year window
(current budget year (BY) plus four) to
dampen fluctuations from year to year
and add stability to the derived
reimbursement rates. These costs reflect
the total funding requirements for the
network, not just those in NASA’s direct
budget which may reflect offsetting
reimbursements anticipated. Due to
changes in the Agency approach to
management and budgeting for
institutional portions of the full costs of
Center operations in 1999, the field
Center submissions to the program

office no longer include these cost
elements, which are separately managed
and budgeted by other Agency
organizations. These cost elements
Center Operations and Maintenance
(CO&M), are added to the submission
data to capture the full costs of service
provision. For more information visit:
http://oig.nasa.gov/audits/reports/
FY99/pdfs/ig-99-024.pdf.

The total cost base is the sum of the
ROI and the O&M elements. The cost
base is inserted into the algorithm along
with spacecraft cost factor (based on
original plans), the link time available
(total time available), the number of
links (high data single access, low rate
multiple-access forward, and low rate
multiple-access return), and overall
efficiency of the service (varies between
services). In terms of user charges for
the program going forward, the user
rates will be recalculated on a periodic
basis, removing TDRSS spacecraft that
are no longer operational and updating
the five-year average O&M cost
component as budgets are updated.

Many sections of Part 1215 (i.e.,
Sections 1215.100, 1215.101, 1215.102,
1215.103, 1215.105, 1215.106, 1215.108,
1215.109, 1215.112, 1215.113, 1215.114,
and 1215.115) are being updated and
rewritten, mainly due to the passage of
time. Outdated terms and missions have
been updated or removed, additional
system capabilities have been added
and are now described, and new Web
site references are being added to keep
information current (without requiring
constant updates to the CFR). A section-
by-section description of the changes is
provided in paragraph III below.
Appendices A and B are being deleted
from the CFR. Appendix A was the
Estimated Service Rates in 1997 Dollars
for TDRSS Standard Services which are
very much out of date. The current
Fiscal Year rates will instead be placed
on the Space Communications and
Navigation Program (SCaN) Web site
and updated periodically. This was
done to enable easier public access to
the information and to keep the
information current. The need to
frequently update the CFR as Service
Rates change is thus obviated. Appendix
B was an obsolete list of Factors
Affecting Standard Charges. These
factors were initially thought to reward
customer flexibility, allowing more
efficient use of the system. This notion
was never implemented in the Service
Accounting System and determined to
be more expensive to include than the
difference in revenue would cover. The
Service Accounting System is the offline
NASA system that keeps track of
individual mission schedule requests
and actual use provided. Thus,

Appendix B, containing usage factors
never implemented in the system, was
deleted.

III. Regulatory Background

TDRSS is a network of U.S.
communication satellites and ground
stations used by NASA for space
communications near the Earth. The
system was designed to replace an
existing network of ground stations that
had supported all of NASA’s spaceflight
missions. The primary design goal was
to increase the time spacecraft were in
communication with the ground and
improve the amount of data that could
be transferred. The system is capable of
transmitting to and receiving data from
spacecraft over at least 85 percent of the
spacecraft’s orbit. For a fee, this system
is also accessible to university satellite
programs, small commercial Earth-
imaging programs, and other
commercial customers, as well as Arctic
and Antarctic science programs. In this
direct final rule, NASA is documenting
the present way of doing business and
removing the actual rate from the rule
and direct the users to a location on a
public NASA Web site where the
updated rates can be found.

Since the rates could change
annually, NASA desires the flexibility
not to amend the CFR each time the
rates change. Current rate information
can be accessed at: https://
www.spacecomm.nasa.gov/spacecomm/
programs/Space_network.cfm. Scroll
down to and click on the first item
under Related Information for the Space
Network Reimbursable Rates for the
current fiscal year. This rule also
amends the CFR by updating certain
sections, conforming them to the
program’s current operation.

IV. Section-by-Section Analysis

1215.100 General

A redundant sentence was taken out
of the explanation of why TDRSS was
formed.

1215.101 Scope

Outdated references to missions that
are no longer operational were taken
out. References to the Spacelab and
Space Shuttle were removed. NASA
organizational changes are also
reflected. The TDRSS program now
resides with the SCaN.

1215.102 Definitions

TDRSS has an additional ground
terminal called the Guam Remote
Ground Terminal (GRGT). Flexible
support and constrained support are
outdated terms and have been removed.
As stated earlier, these factors were
initially thought to reward customer
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flexibility, allowing more efficient use
of the system. This notion was never
implemented in the Service Accounting
System and was determined to be more
expensive to include than the difference
in revenue would cover. Thus, these
terms were deleted.

1215.103 Services

Outdated terms and location
references were taken out. Emergency
line outage recording in the event of a
communications failure between the
White Sands Complex (WSC), Goddard
Space Flight Center (GSFC), and
Johnson Space Center (JSC); a weekly
user spacecraft orbit determination in
NASA standard orbital elements as
determined by NASA for TDRSS target
acquisition purposes; delivery of user
data at the NASA Ground Terminal
(NGT) located at WSC; and access to
tracking data to enable users to perform
orbit determination at their option were
all removed. They are either services
applicable to all customers as a part of
TDRSS (line outage recording, access to
tracking data), services not performed
by TDRSS (user spacecraft orbit
determination), or services to facilities
no longer in existence (NGT) due to
TDRSS upgrades. A detailed description
of the services of TDRSS can be found
in the Space Network User Guide
(SNUG). The SNUG is available at:
http://esc.gsfc.nasa.gov/assets/files/
SN _UserGuide.pdf, and is useful to new
customers who would like more detail
about TDRSS. NASA customer
commitment personnel work with new
customers to understand what services
TDRSS can provide and help them to
select the necessary and appropriate
services they may require.

1215.104 Apportionment and
Assignment of Services

No change.
1215.105 Delivery of User Data

Outdated terms and location
references were taken out. The NGT, as
stated earlier, is a facility no longer in
existence due to TDRSS upgrades. The
NASA Communications Network
(NASCOM) has been renamed the
NASA Integrated Services Network
(NISN). The NISN links data between
NASA facilities and customers via
commercial fiber optic cables and/or
commercial communications satellites.
In the event one of these circuits were
to fail, TDRSS provides line outage
recording to capture user data and
forward it to customers once the circuits
are repaired.

1215.106 User Command and
Tracking Data

References to the GRGT were added.
This NASA ground asset is a system
upgrade and was added (since the last
CFR update) to provide additional
capacity and coverage of TDRSS. The
Flight Dynamics Facility (FDF), now
part of SCaN, provides orbit
determination services. References to
the Space Shuttle and Johnson Space
Center were removed, both because the
Shuttle program has ended and because
the Space Shuttle was not a commercial,
non-governmental TDRSS user. Again,
the reference to the obsolete NGT was
also removed.

1215.107 User Data Security and
Frequency Authorizations

No change.

1215.108 Defining User Service
Requirements

Requirements were updated to reflect
the current process. The Networks
Integration Management Office (NIMO)
is the office for defining user
requirements. Addresses were updated
to reflect new locations and current
organizations.

1215.109 Scheduling User Service

Outdated mission and location
references were removed. The Network
Control Center in Maryland was moved
to New Mexico and renamed. The Space
Shuttle program has ended. The CFR
update reflects both these changes.
Services that are no longer available
from TDRSS were removed. Additional
information can be found in Appendix
A of this section of the CFR which
shows a Typical New User Activity
Timeline and the SNUG, which was
described in Section 1215.103.

1215.110 User Cancellation of All
Services

No change.

1215.111
Service

User Postponement of

Organizational codes and locations
were updated to reflect the current
NASA organization.

1215.112 User/NASA Contractual
Arrangement

NASA Policy Directive 1050.11,
Authority to Enter into Space Act
Agreements (SAA), indicates that a SAA
must be signed in order for reimbursable
services to be rendered. This document
is available at: http://
nodis3.gsfc.nasa.gov/
displayDir.cfm?t=NPD&c=1050&s=11.

1215.113 User Charges

Number of hours before start of
service changed (increased from 12 to
72 hours) to provide more lead time for
the TDRSS schedulers to rearrange or
add other missions’ services times. This
is to provide as much usable service to
other customers as possible, since last-
minute services cancellations are
usually not useful to other customers
due to their long mission planning
times.

1215.114 Service Rates

Service rates were removed and
placed on the SCaN Web site: https://
www.spacecomm.nasa.gov/spacecomm/
programs/Space_network.cfm for easier
public access to the information. Scroll
down and click on the first item under
Related Information for the Space
Network Reimbursable Rates for the
current fiscal year.

1215.115 Payment and Billing

SCaN has updated and simplified user
method of payment to reflect current
practice. The notion of two service
periods was not used, and thus
removed. Mission-unique services did
not have to be called out separately and
was removed. All service payments are
billed and payable as described in this
section.

Appendix A

Appendix A contained the 1997
service rates which are obsolete and
were removed. The current rates were
placed on the SCaN Web site: https://
www.spacecomm.nasa.gov/spacecomm/
programs/Space_network.cfm for easier
public access to the information. Scroll
down and click on the first item under
Related Information for the Space
Network Reimbursable Rates for the
current fiscal year.

Appendix B

Appendix B contained an obsolete list
of Factors Affecting Standard Charges.
These factors were initially thought to
reward customer flexibility, allowing
more efficient use of the system. This
notion was never implemented in the
Service Accounting System and
determined to be more expensive to
include than the difference in revenue
would cover. Thus, Appendix B,
containing usage factors never
implemented in the system, was
deleted.

Appendix C

This Appendix was updated and
renamed Appendix A, to reflect the
changes in § 1215.115, 1215.107,
1215.109, and 1215.113.
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IV. Regulatory Analysis

A. Executive Order 12866—Regulatory
Planning and Review

Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. This final rule has
been designated a “‘significant
regulatory action,” although not
economically significant, under section
3(f) of Executive Order 12866.
Accordingly, the rule has been reviewed
by the Office of Management and
Budget.

B. Regulatory Flexibility Act

It has been certified that this final rule
is not subject to the Regulatory
Flexibility Act (5 U.S.C. 601) because it
would not, if promulgated, have a
significant economic impact on a
substantial number of small entities.
The rule implements the internal
procedures for the effective
administration of TDRSS.

C. Paperwork Reduction Act Statement

This final rule does contain an
information collection requirement
subject to the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501 et seq.).

List of Subjects in 14 CFR Part 1215

TDRSS, Space communications,
Satellites.

Therefore, NASA amends 14 CFR part
1215 as follows:

PART 1215—TRACKING AND DATA
RELAY SATELLITE SYSTEM (TDRSS)

m 1. The authority citation for part 1215
is revised to read as follows:

Authority: Sec. 203, Pub. L. 85-568, 72
Stat. 429, as amended; 42 U.S.C. 2473.
m 2. Section 1215.100 is revised to read
as follows:

§1215.100 General.

TDRSS represents a major investment
by the U.S. Government with the
primary goal of providing improved
tracking and data acquisition services to
spacecraft in low-Earth orbit or to
mobile terrestrial users such as aircraft
or balloons. It is the objective of NASA
to operate as efficiently as possible with
TDRSS, is to the mutual benefit of all

users. Such user consideration will
permit NASA and non-NASA service to
be delivered without compromising the
mission objectives of any individual
user. The reimbursement policy is
designed to comply with the Office of
Management and Budget Circular A-25
on User Charges, dated September 23,
1959, as updated, which requires that a
reasonable charge should be made to
each identifiable recipient for a
measurable unit or amount of
Government service or property from
which a special benefit is derived.

m 3. Section 1215.101 is revised to read
as follows:

§1215.101 Scope.

This subpart sets forth the policy
governing TDRSS services provided to
non-U.S. Government users and the
reimbursement for rendering such
services. Cooperative missions are not
under the purview of this subpart. The
arrangements for TDRSS services for
cooperative missions will be covered in
an agreement, as a consequence of
negotiations between NASA and the
other concerned party. Any agreement
which includes provision for any
TDRSS service will require signatory
concurrence by the Deputy Associate
Administrator for SCaN prior to
dedicating SCaN resources for support
of a cooperative mission.

W 4. Section 1215.102 is revised to read
as follows:

§1215.102 Definitions.

(a) User. Any non-U.S. Government
representative or entity that enters into
an agreement with NASA to use TDRSS
services.

(b) TDRSS. TDRSS, including
Tracking and Data Relay Satellites
(TDRS), WSC, GRGT, and the necessary
TDRSS operational areas, interface
devices, and NASA communication
circuits that unify the above into a
functioning system. It specifically
excludes the user ground system/TDRSS
interface.

(c) Bit stream. The electronic signals
acquired by TDRSS from the user craft
or the user-generated input commands
for transmission to the user craft.

(d) Scheduling service period. One
scheduled contact utilizing a single
TDRS, whereby the user, by requesting
service, is allotted a block of time for
operations between the user satellite
and TDRSS.

m 5. Section 1215.103 is revised to read
as follows:

§1215.103 Services.

(a) Standard services. These are
services which TDRSS is capable of
providing to low-Earth orbital user

spacecraft or other terrestrial users. Data
are delivered to WSC or GRGT. A
detailed description of services is
provided in the GSFC Space Network
Users’ Guide, 450—-SNUG. Contact the
Chief, Networks Integration
Management Office, at the address in
Section 1215.108(d) to obtain a copy of
the SNUG.

(1) Tracking service.

(2) Data acquisition service.

(3) Command transmission service.

(b) Required Support Services. These
are support activities that are required
to obtain TDRSS services.

(1) Prelaunch support planning,
analysis, and documentation.

(2) Compatibility testing.

(3) Prelaunch support for data-flow
testing and related activities.

(4) User services scheduling.

(c) Mission-unique services. Other
tracking and data services desired by the
user that are beyond the standard and
required support services defined above.
The associated charges for these services
will be identified and assessed on a
case-by-case basis.

m 6. Section 1215.105 is revised to read
as follows:

§1215.105 Delivery of user data.

(a) As a standard service, NASA will
provide to the user its data from TDRSS
in the form of one or more digital or
analog bit streams synchronized to
associated clock streams at WSC or
GRGT.

(b) User data-handling requirements
beyond WSC or GRGT interface will be
provided as a standard service to the
user, to the extent that the requirements
do not exceed NASA'’s planned standard
communications system. Any additional
data transport or handling requirements
exceeding NASA’s capability will be
dealt with as a mission-unique service.

(c) No storage of the user data is
provided in the standard service. NASA
will provide short-term temporary
recording of data at WSC in the event
of a NASA Integrated Services Network
(NISN) link outage.

(d) NASA will provide TDRSS
services on a ‘“‘reasonable efforts” basis,
and, accordingly, will not be liable for
damages of any kind to the user or third
parties for any reason, including, but
not limited to, failure to provide agreed-
to services. The price for TDRSS
services does not include a contingency
or premium for any potential damages.
The user will assume any risk of
damages or obtain insurance to protect
against any risk.

m 7. Section 1215.106 is revised to read
as follows:
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§1215.106 User command and tracking
data.

(a) User command data shall enter
TDRSS via the NISN interface at WSC
or GRGT.

(b) NASA is required to have
knowledge of the user satellite orbital
elements to sufficient accuracy to
permit TDRSS to establish and maintain
acquisition. This can be accomplished
in two ways:

(1) The user can provide the orbital
elements in a NASA format to meet
TDRSS operational requirements.

(2) The user shall ensure that a
sufficient quantity of tracking data is
received to permit the determination of
the user satellite orbital elements. The
Flight Dynamics Facility (FDF) at GSFC
will provide the orbit determination
service to these users. The charges for
this service will be negotiated between
the FDF and the user and will be
dependent on user requirements.

m 8. Section 1215.108 is revised to read
as follows:

§1215.108 Defining user service
requirements.

Potential users should become
familiar with TDRSS capabilities and
constraints, which are detailed in the
SNUG, as early as possible. This action
allows the user to evaluate the trade-offs
available among various TDRSS
services, spacecraft design, operations
planning, and other significant mission
parameters. It is recommended that
potential users contact the NIMO as
early as possible for assistance in
performing the trade studies. When
these evaluations have been completed,
and the user desires to use TDRSS, the
user should initiate a request for TDRSS
service.

(a) Initial requests for TDRSS service
from non-U.S. Government users shall
be addressed to SCaN at NASA
Headquarters, as follows: Deputy
Associate Administrator: Space
Communications and Navigation
Division, National Aeronautics and
Space Administration, Washington, DC
20546.

(b) Upon review and acceptance of the
service request, preliminary analyses
shall be performed to determine the
feasibility of meeting the proposed
requirements.

(c) If the request is determined to be
feasible, the user and SCaN shall
negotiate an agreement for provision of
the requested services. Acceptance of
user requests for TDRSS service is the
sole prerogative of NASA.

(d) Upon approval of the agreement
by both parties, GSFC will be assigned
to produce the detailed requirements,
plans, and documentation necessary for

support of the mission. Changes to user
requirements shall be made as far in
advance as possible and shall be
submitted, in writing, to both SCaN at
NASA Headquarters (see Section 108,
paragraph (a) for mailing address) and
GSFC, as follows: Chief: Networks
Integration Management Office, Code
450.1, NASA Goddard Space Flight
Center, M/S 450.1, 8800 Greenbelt Road
Greenbelt, MD 20771.

m 9. Section 1215.109 is revised to read
as follows:

§1215.109 Scheduling user service.

(a) User service shall be scheduled
only by NASA. TDRSS services will be
provided in accordance with
operational priorities established by the
NASA Administrator or his/her
designee. See Appendix A for a
description of a typical user activity
timeline.

(b) Schedule conflict will be resolved
in general by application of principles
of priority to user service requirements.
Services shall be provided either as
normally scheduled service or as
emergency service. Priorities will be
different for emergency service than for
normal services.

(1) Normally scheduled service is
service which is planned and ordered
under normal operational conditions
and is subject to schedule conflict
resolution under normal service
priorities. Requests for normally
scheduled service must be received by
the schedulers at the GSFC WSC Data
Services Management Center (DSMC) no
later than 21 days prior to the requested
support time.

(2) At times, emergency service
requirements will override normal
schedule priority. Under emergency
service conditions, disruptions to
scheduled service will occur.

(3) The DSMC reserves the sole right
to schedule, reschedule, or cancel
TDRSS service.

(4) NASA schedulers will exercise
judgment and endeavor to see that
lower-priority users are not excluded
from a substantial portion of their
contracted-for service due to the
requirements of higher-priority users.

(c) General user service requirements,
which will be used for preliminary
planning and mission modeling, should
include all pertinent information
necessary for NASA to determine if the
proposed service is achievable. Contact
NIMO to discuss usage and
requirements.

(d) Such user service requirements
information typically includes:

(1) Date of service initiation.

(2) The type of TDRSS services
desired (e.g., multiple access, tracking,

etc.), and the frequency and duration of
each service.

(3) Orbit or trajectory parameters and
tracking data requirements.

(4) Spacecraft events significant to
tracking, telemetry or command
requirements.

(5) Communications systems
specifics, including location of antennas
and other related information dealing
with user tracking, command, and data
systems.

(6) Special test requirements, data
flows, and simulations, etc.

(7) Identification of terrestrial data
transport requirements, interface points,
and delivery locations, including
latency and line loss recovery.

(e) To provide for effective planning,
reference Appendix A, Typical New
User Activity Timeline.

m 10. Section 1215.112 is revised to read
as follows:

§1215.112 User/NASA contractual
arrangement.

No service shall be provided without
an approved agreement.

m 11. Section 1215.113 is revised to read
as follows:

§1215.113 User charges.

(a) The user shall reimburse NASA
the sum of the charges for standard and
mission-unique services. Charges will
be based on the service rates applicable
at the time of service.

(b) For standard services, the user
shall be charged only for services
rendered, except that if a total
cancellation of service occurs, the user
shall be charged in accordance with the
provisions of § 1215.110.

(1) Standard services which are
scheduled, and then cancelled by the
user less than 72 hours prior to the start
of that scheduled service period, will be
charged as if the scheduled service
actually occurred.

(2) The time scheduled by the user
project shall include the slew time, set
up and/or configuration time, TDRSS
contact time, and all other conditions
for which TDRSS services were
allocated to the user.

(3) Charges will be accumulated by
the minute, based on the computerized
schedule/configuration messages which
physically set up TDRSS equipment at
the start of a support period and free the
equipment for other users at the end of
a support period.

(c) The user shall reimburse NASA for
the costs of any mission-unique services
provided by NASA.

m 12. Section 1215.114 is revised to read
as follows:
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§1215.114 Service rates.

(a) Rates for TDRSS services will be
established by the DAA for SCaN.

(b) Per-minute rates will reflect
TDRSS total return on investment and
operational and maintenance costs.

(c) The rate per minute by service and
type of user is available on the following
Web site: https://
www.spacecomm.nasa.gov/spacecomm/
programs/Space_network.cfm.

(d) The per-minute charge for TDRSS
service is computed by multiplying the
charge per minute for the appropriate
service by the number of minutes
utilized.

m 13. Section 1215.115 is revised to read
as follows:

§1215.115 Payment and billing.

(a) The procedure for billing and
payment of standard TDRSS services is
as follows:

(1) NASA shall be reimbursed by
customers in connection with the use of
Government property and services
provided under an approved
reimbursable agreement. Advance
payment for services is required.
Advance payments shall be scheduled
to keep pace with the rate at which
NASA anticipates incurring costs.
NASA will provide a Customer Budget/
Estimate (CBE) for services rendered
nominally 60-90 days in advance, or as
otherwise agreed, of the first anticipated
property use or required service date for
each mission. The full cost of the
mission shall be paid by the customer
not later than 30 days prior to the first
anticipated property use or required
service date.

(2) In some cases, an advance partial
payment will be required six—nine
months prior to the first anticipated
property use or required service date in
order for advance planning work and/or
travel to take place. The amount of this
partial payment and its receipt shall be
negotiated on an as-needed basis.
Adjustments to the amounts prepaid
will be made to the succeeding billings
as the actual services are rendered.

(3) If the customer fails to make
payment by the payment due date,
NASA may terminate the agreement and
any subagreements for breach of
agreement after notice to the customer is
given of this breach and failure to cure
such breach within a time period
established by NASA.

(b) Late payments by the user will
require the user to pay a late payment
charge.

m 14. Appendix A isrevised to read as
follows:

Appendix A to Part 1215—Estimated
Service Rates in 1997 Dollars for
TDRSS Standard Services (Based on
NASA Escalation Estimate)

Time: Project conceptualization (at least
two years before launch; Ref. § 1215.108(a)).

Activity: Submit request for access to
TDRSS. Upon preliminary acceptance of the
service requirements by NASA Headquarters,
communications for the reimbursable
development of a Space Act Agreement
(SAA) will begin. Prior to finalization of the
Memorandum of Agreement (MOA), an
estimate for the services will be issued. After
SAA signature, full funding of the effort must
be received prior to NASA initiating any
activities associated with the effort. (Ref.
§1215.115(a)(1)).

Time: 18 months before launch (Ref.
§1215.109(c).

Activity: After full funding has been
received and distributed to the executing
NASA entities, submit general user
requirements to permit preliminary planning.
Contact will occur to facilitate the integration
process for access to TDRSS. If appropriate,
initiate action with the Federal
Communications Commission for license to
communicate with TDRSS (Ref.
§1215.107(b)).

Time: 12 months before launch (earlier if
possible).

Activity: Provide detailed requirements for
technical definition and development of
operational and interface control documents.
(Ref. §1215.109(d)).

Time: 3 weeks prior to a Scheduled
Support Period (SSP).

Activity: Submit scheduling request to
NASA covering a weekly period. Receive
schedule from NASA based on principles of
priority (Ref. §1215.109(b)). User
confirmation of the schedule is required.

Time: Up to 72 hours prior to an SSP.

Activity: Can cancel an SSP without charge
(Ref. §1215.113(b)(1)).

Time: Up to 45 minutes prior to an SPP.

Activity: Can schedule an SSP if a time slot
is available without impacting another user.

Time: Up to 10 minutes prior to an SSP.

Activity: Can schedule an SSP utilizing
TDRSS unused time (TUT).

Charles F. Bolden, Jr.,

Administrator.

[FR Doc. 2012-2652 Filed 2-9-12; 8:45 am]
BILLING CODE P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 100 and 165
[Docket No. USCG—-2008-0384]
RIN 1625-AA00; 1625-AA08; 1625—-AA87

Special Local Regulations; Safety and
Security Zones; Recurring Events in
Captain of the Port Long Island Sound
Zone

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is removing,
adding, and consolidating limited
access areas in the Coast Guard Sector
Long Island Sound Captain of the Port
(COTP) Zone. These limited access areas
include special local regulations,
permanent safety zones for annual
recurring marine events and a
permanent security zone. When these
limited access areas are subject to
enforcement, this rule will restrict
vessels from portions of water areas
during these annual recurring events.
The special local regulations and safety
zones will facilitate public notification
of events, and ensure the protection of
the maritime public and event
participants from the hazards associated
with these annual recurring events.

DATES: This rule is effective March 12,
2012.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2008-0384 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2008-0384 in the “Keyword” box, and
then clicking ““Search.” This material is
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email Petty Officer Joseph
Graun, Waterways Management
Division at Coast Guard Sector Long
Island Sound, telephone 203—-468-4544,
email joseph.l.graun@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—-9826.

SUPPLEMENTARY INFORMATION:
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Regulatory Information

On June 22, 2011 the Coast Guard
published a notice of proposed
rulemaking (NPRM) entitled Special
Local Regulations; Safety and Security
Zones; Recurring Events in Captain of
the Port Long Island Sound Zone in the
Federal Register (76 FR 36438). We
received no comments on the proposed
rule. No public meeting was requested
and none was held.

Basis and Purpose

The legal basis for this rule is the
Ports and Waterways Safety Act of 1972
(33 U.S.C. 1226, 1231); 33 U.S.C. 1233;
46 U.S.C. Chapter 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04-1,
6.04-6 and 160.5; Public Law 107-295,
116 Stat. 2064; and Department of
Homeland Security Delegation No.
0170.1. These laws, regulations and
policies authorize the Coast Guard to
define regulatory safety zones, security
zones and special local regulations, and
delegate the authority to create these
regulations to the Captain of the Port.

This regulation carries out three
related actions: (1) Establishing
necessary safety zones and special local
regulations, (2) establishing one
necessary security zone, and (3)
updating and reorganizing existing
regulations for ease of use and reduction
of administrative overhead.

Background

The Coast Guard is adding 33 CFR
100.100 and revising §§ 165.151 and
165.154. The changes will remove 37
regulated areas, establish 33 new safety
zones, three special local regulations,
and one security zone, and consolidate
and simplify these regulations. By
establishing a permanent regulation
containing these events, the Coast Guard
will eliminate the need to establish
temporary rules for events that occur on
an annual basis.

The rule applies to the annual
recurring events listed in the attached
Tables in the COTP Long Island Sound
Zone. The Tables provide the event
name, and type, as well as locations of
the events. Annual notifications will be
made to the local maritime community
through all appropriate means such as
Local Notice to Mariners and Broadcast
Notice to Mariners well in advance of
the events. If the event does not have a
date listed, then exact dates and times
of the enforcement period will be
announced through a Notice of
Enforcement in the Federal Register.

This regulation is part of a review and
update of local regulations. Our intent is
to update and reorganize information for
ease of use and reduction of

administrative overhead. We considered
several alternative formats for this
regulation including different table
formats. Ultimately the presented format
was chosen.

Discussion of Comments and Changes

We received no comments on the rule.

The following changes were made.
We enhanced the regulatory text of
§100.100 clarifying and detailing what
method the Coast Guard will use to
notify the public of event specific
information.

Typographical error correction, in the
NPRM we stated, we propose to
establish 32 new safety zones. The
number 32 was a typographical error,
because 33 new safety zones were
discussed throughout the NPRM. Notice
and the opportunity to comment on the
33 zones existed in the NPRM prior to
this final rule. The typographical error
has been updated in the Backgrounds
section of this rule.

Positions which were described using
“Degrees-Minutes-Decimal Minutes”
format (DD°MM.MMM’) were converted
without change to “Degrees-Minutes-
Seconds” (DD°MM’ SS”), for
consistency throughout the regulations.

Positions which were described using
decimal seconds out to the thousandths
of a second (DD°MM’ SS.SSS”) were
rounded off to hundredths of a second
(DD°MM’ SS.SS”). One one-thousandth
of a second (.001”) is a distance of
approximately 1.2 inches. Positions
were rounded off to the nearest
hundredth to reduce confusion and
make the positions easier to use. The
maximum change in any regulated area
is less than 1 foot (the diagonal of a
theoretical point which moved 0.05
seconds (0.05” or about 6 inches) due to
rounding in both latitude and longitude.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Executive Order 12866 and Executive
Order 13563

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this rule to be minimal. Although this

regulation may have some impact on the
public, the potential impact will be
minimized for the following reasons:

The Coast Guard has previously
promulgated safety zones, security
zones or special local regulations, in
accordance with 33 CFR Parts 100 and
165, for all event areas contained within
this regulation and has not received
notice of any negative impact caused by
any of the safety zones, security zones
or special local regulations.

Vessels will only be restricted from
safety zones and special local regulation
areas for a short duration of time.
Vessels may transit in portions of the
affected waterway except for those areas
covered by the regulated areas.
Notifications of exact dates and times of
the enforcement period will be made to
the local maritime community through
the Local Notice to Mariners and
Broadcast Notice to Mariners or through
a Notice of Enforcement in the Federal
Register. No new or additional
restrictions would be imposed on vessel
traffic.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
the designated regulated area during the
enforcement periods.

The regulated areas will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: The regulated
areas will be of limited size and of short
duration; vessels that can safely do so
may navigate in all other portions of the
waterways except for the areas
designated as regulated areas; these
regulated areas have been promulgated
in the past with no public comments
submitted. Additionally, before the
effective period, the Coast Guard will
issue notice of the time and location of
each regulated area through a Local
Notice to Mariners and Broadcast Notice
to Mariners or through a Notice of
Enforcement in the Federal Register.
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Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraphs
(34)(g)&(h) of the Instruction. This rule
involves the establishment of safety and
security zones and special local
regulations. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects
33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recording requirements,
Waterways.

33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR parts 100 and 165 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add anew § 100.100 to read as
follows:

§100.100 Special Local Regulations;
Regattas and Boat Races in the Coast
Guard Sector Long Island Sound Captain of
the Port Zone.

(a) The following regulations apply to
the marine events listed in the Table to
§100.100. These regulations will be
enforced for the duration of each event,
on or about the dates indicated.
Notifications will be made to the local
maritime community through all
appropriate means such as Local Notice
to Mariners or Broadcast Notice to
Mariners well in advance of the events.
If the event does not have a date listed,
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then exact dates and times of the
enforcement period will be announced
through a Notice of Enforcement in the
Federal Register. The First Coast Guard
District Local Notice to Mariners can be
found at: http://www.navcen.uscg.gov/.

(b) Definitions. The following
definitions apply to this section:

(1) Designated representative. A
“designated representative” is any Coast
Guard commissioned, warrant or petty
officer of the U.S. Goast Guard who has
been designated by the Captain of the
Port (COTP), Sector Long Island Sound
(LIS), to act on his or her behalf. The
designated representative may be on an
official patrol vessel or may be on shore
and will communicate with vessels via
VHF-FM radio or loudhailer. In
addition, members of the Coast Guard
Auxiliary may be present to inform
vessel operators of this regulation.

(2) Official patrol vessels. Official
patrol vessels may consist of any Coast
Guard, Coast Guard Auxiliary, state, or
local law enforcement vessels assigned
or approved by the COTP.

(3) Spectators. All persons and vessels
not registered with the event sponsor as
participants or official patrol vessels.

(c) Although listed in the Code of
Federal Regulations, sponsors of events
listed in Table to § 100.100 are still
required to submit marine event
applications in accordance with 33 CFR
100.15.

(d) Vessel operators desiring to enter
or operate within the regulated areas
shall contact the COTP at 203-468—4401
(Sector LIS command center) or the
designated representative via VHF
channel 16.

(e) Vessels may not transit the
regulated areas without the COTP or
designated representative approval.
Vessels permitted to transit must
operate at a no wake speed, in a manner
which will not endanger participants or
other crafts in the event.

(f) Spectators or other vessels shall
not anchor, block, loiter, or impede the
transit of event participants or official
patrol vessels in the regulated areas
during the effective dates and times, or
dates and times as modified through the
Local Notice to Mariners, unless

authorized by COTP or designated
representative.

(g) The COTP or designated
representative may control the
movement of all vessels in the regulated
area. When hailed or signaled by an
official patrol vessel, a vessel shall come
to an immediate stop and comply with
the lawful directions issued. Failure to
comply with a lawful direction may
result in expulsion from the area,
citation for failure to comply, or both.

(h) The COTP or designated
representative may delay or terminate
any marine event in this subpart at any
time it is deemed necessary to ensure
the safety of life or property.

(i) For all power boat races listed,
vessels not participating in this event,
swimmers, and personal watercraft of
any nature are prohibited from entering
or moving within the regulated area
unless authorized by the COTP or
designated representative. Vessels
within the regulated area must be at
anchor within a designated spectator
area or moored to a waterfront facility
in a way that will not interfere with the
progress of the event.

TABLE TO § 100.100

1.1 Harvard-Yale Regatta, Thames | e
River, New London, CT. .

1.2 Great Connecticut River Raft Race, | ¢
Middletown, CT. .

1.3 Head of the Connecticut Regatta, | o
Connecticut River, CT. .

Event type: Boat Race.

Date: Last Saturday in May through second Saturday of June, from 8 a.m. until 5 p.m.

Location: All waters of the Thames River at New London, Connecticut, between the Penn Central
Draw Bridge 41°21°46.94” N 072°05'14.46” W to Bartlett Cove 41°25’35.90” N 072°5'42.89” W
(NAD 83).

Additional stipulations: Spectator vessels must be at anchor within a designated spectator area or
moored to a waterfront facility within the regulated area in such a way that they shall not interfere
with the progress of the event at least 30 minutes prior to the start of the races. They must remain
moored or at anchor until the men’s varsity have passed their positions. At that time, spectator
vessels located south of the Harvard Boathouse may proceed downriver at a reasonable speed.
Vessels situated between the Harvard Boathouse and the finish line must remain stationary until
both crews return safely to their boathouses. If for any reason the men’s varsity crew race is post-
poned, spectator vessels will remain in position until notified by Coast Guard or regatta patrol per-
sonnel. The last 1000 feet of the race course near the finish line will be delineated by four tem-
porary white buoys provided by the sponsor. All spectator craft shall remain behind these buoys
during the event. Spectator craft shall not anchor: to the west of the race course, between Scotch
Cap and Bartlett Point Light, or within the race course boundaries or in such a manner that would
allow their vessel to drift or swing into the race course. During the effective period all vessels shall
proceed at a speed not to exceed six knots in the regulated area. Spectator vessels shall not fol-
low the crews during the races. Swimming is prohibited in the vicinity of the race course during the
races. A vessel operating in the vicinity of the Submarine Base may not cause waves which result
in damage to submarines or other vessels in the floating drydocks.

Event type: Boat Race.

Date: Last Saturday in July through the first Saturday in August, from 10 a.m. until 2 p.m.
Location: All waters of the Connecticut River Middletown, CT between Dart Island (Marker no. 73)
41°33'08.24” N 072°33'24.46” W and Portland Shoals (Marker no. 92) 41°33'46.83” N
072°38'42.18” W (NAD 83).

Event type: Boat Race.

Date: The second Saturday of October, from 7:30 a.m. until 5 p.m.

Location: All waters of the Connecticut River between the southern tip of Gildersleeve Island
41°36'03.61” N 072°37°18.08” W and Light Number 87 41°33'32.91” N 072°37’15.24” W (NAD
83).

Additional stipulations: Vessels less than 20 meters in length will be allowed to transit the regu-
lated area only under escort and at the discretion of the Coast Guard patrol commander. Vessels
over 20 meters in length will be allowed to transit the regulated area, under escort, from 12:30
p.m. to 1:45 p.m. or as directed by the Coast Guard patrol commander. All transiting vessels shall
operate at “No Wake” speed or five knots, whichever is slower. Southbound vessels awaiting es-
cort through the regulated area will wait in the vicinity of the southern tip of Gildersleeve Island.
Northbound vessels awaiting escort will wait at Light Number 87.
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1.4 Riverfront Regatta, Hartford, CT ...... o Event type: Regatta.

1.5 Patchogue Grand Prix, Patchogue, | o
NY. .

1.6 Riverfront U.S. Title series Power- | o
boat Race, Hartford, CT. .

Date: The first Sunday of October, from 8:30 a.m. until 4:30 p.m.

Location: All water of the Connecticut River, Hartford, CT, between the Putnum Bridge
41°42'52.20” N 072°38'25.80” W and the Riverside Boat House 41°46°25.20” N 072°39'49.80” W
(NAD 83).

Event type: Boat Race.

Date: The last weekend of August Friday, Saturday and Sunday, from 11 a.m. until 5 p.m.
Location: All water of the Great South Bay, off Shorefront Park, Patchogue, NY from approximate
position: Beginning at a point off Sand Spit Park, Patchogue, NY at position 40°44’45” N,
073°00'51” W then running south to a point in Great South Bay at position 40°43'46” N,
073°00'51” W then running south east to position 40°43'41” N, 073°00°20” W then running north
east to position 40°43'54” N, 072°58’46” W then east to position 40°43'58” N, 072°57’32” W then
east to position 40°43'57” N, 072°56"49” W then north to position 40°44’18” N, 072°56'49” W then
west to position 40°44’18” N, 072°57’32” W then north west to position 40°44’30” N, 072°58’32”
W then north west to position 40°44’33” N, 072°59'12” W then north west to position 40°44’41” N,
072°59'51” W then north west to position 40°44’46” N, 073°00°04” W and then closing the zone at
position 40°44’45” N, 073°00°51” W (NAD 83).

Event type: Boat Race.

Date: Labor Day weekend, Friday and Saturday from 10 a.m. until 6 p.m. and Sunday from 12:01
p.m. until 6 p.m.

Location: All water of the Connecticut River, Hartford, CT, between the Founders Bridge on the
North approximate position 41°45’53.47” N, 072°39’55.77” W and 41°45’37.39” N, 072°39'47.49”

W (NAD 83) to the South.

m 3. Remove the following entries in the
“Fireworks Display Table” in § 100.114
(along with the associated
“Connecticut” or “New York” titles) as
follows: 6.2,7.1,7.2,7.4,7.5,7.10, 7.11,
7.29,7.30,7.31,7.32,7.33,7.35, 7.36,
7.37,7.39, 7.40, 8.1, 8.3, 8.4, 8.6, 9.3,
9.5, 9.6, 12.4.

Hm 4. Remove §§100.101, 100.102,
100.105, and 100.106.

m 5. Remove §§100.121, 100.122, and
100.124.

PART 165—REGULATED NAVIGATION
AREA AND LIMITED ACCESS AREAS

m 6. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 7. Remove § 165.140.
m 8. Revise § 165.151 to read as follows:

§165.151 Safety Zones; Fireworks
Displays, Air Shows and Swim Events in the
Captain of the Port Long Island Sound
Zone.

(a) Regulations.

(1) The general regulations contained
in 33 CFR 165.23 as well as the
following regulations apply to the
fireworks displays, air shows, and swim
events listed in Tables 1 and 2 to
§165.151.

(2) These regulations will be enforced
for the duration of each event.
Notifications will be made to the local
maritime community through all
appropriate means such as Local Notice
to Mariners or Broadcast Notice to
Mariners well in advance of the events.

If the event does not have a date listed,
then exact dates and times of the
enforcement period will be announced
through a Notice of Enforcement in the
Federal Register. Mariners should
consult the Federal Register or their
Local Notice to Mariners to remain
apprised of schedule or event changes.
First Coast Guard District Local Notice
to Mariners can be found at http://
WWW.Nnaveen.uscg.govy/.

(3) Although listed in the Code of
Federal Regulations, sponsors of events
listed in Tables 1 and 2 to § 165.151 are
still required to submit marine event
applications in accordance with 33 CFR
100.15.

(b) Definitions. The following
definitions apply to this section:

(1) Designated representative. A
“designated representative” is any Coast
Guard commissioned, warrant or petty
officer of the U.S. Coast Guard who has
been designated by the Captain of the
Port (COTP), Sector Long Island Sound
(LIS), to act on his or her behalf. The
designated representative may be on an
official patrol vessel or may be on shore
and will communicate with vessels via
VHF-FM radio or loudhailer. In
addition, members of the Coast Guard
Auxiliary may be present to inform
vessel operators of this regulation.

(2) Official patrol vessels. Official
patrol vessels may consist of any Coast
Guard, Coast Guard Auxiliary, state, or
local law enforcement vessels assigned
or approved by the COTP.

(3) Spectators. All persons and vessels
not registered with the event sponsor as
participants or official patrol vessels.

(c) Vessel operators desiring to enter
or operate within the regulated areas
should contact the COTP at 203—468—

4401 (Sector LIS command center) or

the designated representative via VHF
channel 16 to obtain permission to do
s0.

(d) Spectators or other vessels shall
not anchor, block, loiter, or impede the
transit of event participants or official
patrol vessels in the regulated areas
during the effective dates and times, or
dates and times as modified through the
Local Notice to Mariners, unless
authorized by COTP or designated
representative.

(e) Upon being hailed by a U.S. Coast
Guard vessel or the designated
representative, by siren, radio, flashing
light or other means, the operator of the
vessel shall proceed as directed. Failure
to comply with a lawful direction may
result in expulsion from the area,
citation for failure to comply, or both.

(f) The COTP or designated
representative may delay or terminate
any marine event in this subpart at any
time it is deemed necessary to ensure
the safety of life or property.

(g) The regulated area for all fireworks
displays listed in Table 1 to § 165.151 is
that area of navigable waters within a
1000 foot radius of the launch platform
or launch site for each fireworks
display, unless otherwise noted in Table
1 to §165.151 or modified in USCG First
District Local Notice to Mariners at:
http://www.navcen.uscg.gov/.

(h) The regulated area for all air
shows is the entire geographic area
described as the location for that show
unless otherwise noted in Table 1 to
§165.151 or modified in USCG First
District Local Notice to Mariners at:
http://www.navcen.uscg.gov/.

(i) Fireworks barges used in these
locations will also have a sign on their
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port and starboard side labeled
“FIREWORKS—STAY AWAY”. This

sign will consist of 10 inch high by 1.5

inch wide red lettering on a white
background. Shore sites used in these
locations will display a sign labeled

“FIREWORKS—STAY AWAY” with the

same dimensions. These zones will be
enforced from 8:30 p.m. to 10:30 p.m.
each day a barge with a “FIREWORKS—
STAY AWAY” sign on the port and
starboard side is on-scene or a
“FIREWORKS—STAY AWAY” sign is

posted in a location listed in Table 1 to
§165.151.

(j) For all swim events listed in Table
2 to §165.151, vessels not associated
with the event shall maintain a
separation of at least 100 yards from the
participants.

TABLE 1 TO §165.151

5

May

5.1 Jones Beach Air Show .....................

Date: The Thursday through Sunday before Memorial Day each May from 9:30 a.m. until 3:30
p.m. each day.

Location: Waters of Atlantic Ocean off of Jones Beach State Park, Wantagh, NY. In approximate
positions 40°35°06” N, 073°32’37” W, then running east along the shoreline of Jones Beach State
Park to approximate position 40°35’49” N, 073°2847” W; then running south to a position in the
Atlantic Ocean off of Jones Beach at approximate position 40°35’05” N, 073°28’34” W; then run-
ning West to approximate position 40°34'23” N, 073°32’23” W; then running North to the point of
origin. (NAD 83).

6

June

6.1 Barnum Festival Fireworks ...............

6.2 Town of Branford Fireworks .............

6.3 Vietnam Veterans/Town of East

Haven Fireworks.

Date: last Saturday in June.

Rain Date: following Saturday.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of Bridgeport Harbor, Bridgeport, CT in approximate position 41°9°04” N,
073°12’49” W (NAD 83).

Location: Waters of Branford Harbor, Branford, CT in approximate position, 41°15'30” N,
072°49'22” W (NAD 83).

Location: Waters off Cosey beach, East Haven, CT in approximate position, 41°14’19” N,
072°52’09.8” W (NAD 83).

7

July

7.1 Point O'Woods Fire Company Sum-
mer Fireworks.
7.2 Cancer Center for Kids Fireworks ....

7.3 City of Westbrook, CT July Celebra-
tion Fireworks.
7.4 Norwalk Fireworks ........cccccceevivcineens

7.5 Lawrence Beach Club Fireworks .....
7.6 Sag Harbor Fireworks .........cccoceeueee

7.7 South Hampton Fresh Air Home
Fireworks.

7.8 Westport Police Athletic League
Fireworks.

7.9 City of Middletown Fireworks ...........

7.10 City of New Haven Fireworks ........
7.11  City of Norwich July Fireworks .......
7.12

City of Stamford Fireworks .............

7.13 City of West Haven Fireworks .......

Location: Waters of the Great South Bay,
40°39'18.57” N, 073°0805.73” W (NAD 83).
Location: Waters off of Bayville, NY in approximate position 40°54’38.20” N, 073°34'56.88” W
(NAD 83).

Location: Waters of Westbrook Harbor, Westbrook, CT in approximate position, 41°16"10.50” N,
072°26"14” W (NAD 83).

Location: Waters off Calf Pasture Beach, Norwalk, CT in approximate position, 41°04’50” N,
073°23'22” W (NAD 83).

Location: Waters of the Atlantic Ocean off Lawrence Beach Club, Atlantic Beach, NY in approxi-
mate position 40°34'42.65” N, 073°42'56.02” W (NAD 83).

Location: Waters of Sag Harbor Bay off Havens Beach, Sag Harbor, NY in approximate position
41°00"26” N, 072°17°09” W (NAD 83).

Location: Waters of Shinnecock Bay, Southampton, NY in approximate positions, 40°51°48” N,
072°26'30” W (NAD 83).

Location: Waters off Compo Beach, Westport, CT in approximate position, 41°06'15” N,
073°20'57” W (NAD 83).

Date: July 4.

Rain date: July 5.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of the Connecticut River, Middletown Harbor, Middletown, CT in approximate po-
sition 41°33'44.47” N, 072°38’37.88” W (NAD 83).

Date: July 4.

Rain date: July 5.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of New Haven Harbor, off Long Wharf Park, New Haven, CT in approximate po-
sition 41°17'24” N, 072°54'55.8” W (NAD 83).

Date: July 4.

Rain date: July 5.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of the Thames River, Norwich, CT in approximate position, 41°31’16.84” N,
072°04'43.33” W (NAD 83).

Date: July 4.

Rain date: July 5.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of Fisher's Westcott Cove, Stamford, CT in approximate position 41°02°09.56” N,
073°30'57.76” W (NAD 83).

Date: July 4.

Rain date: July 5.

Time: 8:30 p.m. to 10:30 p.m.

Point O’'Woods, NY in approximate position



6960

Federal Register/Vol. 77, No. 28/Friday, February 10, 2012/Rules and Regulations
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7.14 CDM Chamber of Commerce An-
nual Music Fest Fireworks.

7.15 Davis Park Fireworks

7.16 Fairfield Aerial Fireworks

7.17 Fund in the Sun Fireworks

7.18 Hartford Riverfest Fireworks

7.19 Independence
Fireworks.

Day Celebration

7.20 Jones Beach State Park Fireworks

7.21 Madison Cultural Arts Fireworks ....

7.22 Mason’s Island Yacht Club Fire-
works.

7.23 Patchogue Chamber of Commerce
Fireworks.

7.24 Riverfest Fireworks

7.25 Village of Asharoken Fireworks

7.26 Village of Port Jefferson Fourth of
July Celebration Fireworks.

7.27 Village of Quoque Foundering An-
niversary Fireworks.

7.28 City of Long Beach Fireworks

Location: Waters of New Haven Harbor, off Bradley Point, West Haven, CT in approximate posi-
tion 41°15’07” N, 072°5726” W (NAD 83).

Date: July 4.

Rain date: July 5.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters off of Cedar Beach Town Park, Mount Sinai, NY in approximate position
40°57'59.58” N, 073°01'57.87” W (NAD 83).

Date: July 4.

Rain date: July 5.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of the Great South Bay, Davis Park, NY in approximate position, 40°41’17” N,
073°0020” W (NAD 83).

Date: July 4.

Rain date: July 5.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of Jennings Beach, Fairfield, CT in approximate position 41°0822” N,
073°14’02” W (NAD 83).

Date: July 4.

Rain date: July 5.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of the Great South Bay off The Pines, East Fire Island, NY in approximate posi-
tion 40°40°07.43” N, 073°04'13.88” W. (NAD 83).

Date: July 4.

Rain Date: July 5.

e Time 9:00 p.m. to 10:30 p.m.

Location: Waters of the Connecticut River off Hartford, CT in approximate position 41°4521” N,
072°39'28” W (NAD 83).

Date: July 4.

Rain date: July 5.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters off of Umbrella Beach, Montauk, NY in approximate position 41°01’44” N,
071°5713” W (NAD 83).

Date: July 4.

Rain date: July 5.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters off of Jones Beach State Park, Wantagh, NY in approximate position
40°34’56.68” N, 073°30’31.19” W (NAD 83).

Date: July 4.

Rain date: July 5.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of Long Island Sound off of Madison, CT in approximate position 41°16’10” N,
072°36'30” W (NAD 83).

Date: July 4.

Rain date: July 5.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of Fisher's Island Sound, Noank, CT in approximate position 41°19'30.61” N,
071°57°48.22” W (NAD 83).

Date: July 4.

Rain date: July 5.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of the Great South Bay, Patchogue, NY in approximate position, 40°44'38” N,
073°00"33” W (NAD 83).

Date: July 4.

Rain date: July 5.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of the Connecticut River, Hartford, CT in approximate positions 41°45’39.93” N,
072°39'49.14” W (NAD 83).

Date: July 4.

Rain date: July 5.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of Northport Bay, Asharoken, NY in approximate position 41°5554.04” N,
073°21'27.97” W (NAD 83).

Date: July 4.

Rain date: July 5.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of Port Jefferson Harbor,
40°57'10.11” N, 073°04'28.01” W (NAD 83).
Date: July 4.

Rain date: July 5.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of Quantuck Bay, Quoque, NY in approximate position 40°48'42.99” N,
072°37°20.20” W (NAD 83).

Location: Waters off Riverside Blvd, City of Long Beach, NY in approximate position 40°34’38.77”
N, 073°39'41.32” W (NAD 83).

Port Jefferson, NY in approximate position
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TABLE 1 TO § 165.151—Continued

7.29 Great South Bay Music Festival | o
Fireworks.

7.30 Mashantucket Pequot Fireworks .... | e
7.31 Shelter Island Fireworks ................. .
7.32 Thames River Fireworks ................ .
7.33 Clam Shell Foundation Fireworks .. | e

7.34 Town of North Hempstead Bar | e
Beach Fireworks.
7.35 Groton Long Point Yacht Club Fire- | e
works.

Location: Waters of Great South Bay, off Bay Avenue, Patchogue, NY in approximate position
40°44’45” N, 073°0025” W (NAD 83).

Location: Waters of the Thames River, New London, CT in approximate positions Barge 1,
41°21’03.03” N, 072°5'24.5” W, Barge 2, 41°20'51.75” N, 072°5"18.90” W (NAD 83).

Location: Waters of Gardiner Bay, Shelter Island, NY in approximate position 41°04’39.11” N,
072°22'01.07” W (NAD 83).

Location: Waters of the Thames River off the Electric Boat Company, Groton, CT in approximate
position 41°20°38.75” N, 072°05'12.22” W (NAD 83).

Location: Waters of Three Mile Harbor, East Hampton, NY in approximate position 41°1’15.49” N,
072°11'27.50” W (NAD 83).

Location: Waters of Hempstead Harbor, North Hempstead, NY in approximate position 40°49'54”
N, 073°39'14” W (NAD 83).

Location: Waters of Long Island Sound, Groton, CT in approximate position 41°18°05” N,
072°02’08” W (NAD 83).

8

August

8.1 Pyro-FX Entertainment Group Fire- | e
works.
8.2 Port Washington Sons of ltaly Fire- | e
works.
8.3 Village of Bellport Fireworks ............ .

8.4 Taste of ltaly Fireworks ..........ccccc.... .
8.5 Old Black Point Beach Association | e

Fireworks.
8.6 Town of Babylon Fireworks .............. .

Location: Waters of the Connecticut River off Chester, CT in approximate position 41°24’40.76” N,
072°25’32.65” W (NAD 83).

Location: Waters of Hempstead Harbor off Bar Beach, North Hempstead, NY in approximate posi-
tion 40°49'48.04” N, 073°39'24.32” W (NAD 83).

Location: Waters of Bellport Bay, off Bellport Dock, Bellport, NY in approximate position
40°4501.83” N, 072°55’50.43” W (NAD 83).

Location: Waters of Norwich Harbor, off Norwich Marina, Norwich, CT in approximate position
41°31'17.72” N, 072°04'43.41” W (NAD 83).

Location: Waters off Old Black Point Beach, East Lyme, CT in approximate position 41°17’34.9”
N, 072°12’55” W (NAD 83).

Location: Waters off of Cedar Beach Town Park, Babylon, NY in approximate position 40°37’53”
N, 073°20'12” W (NAD 83).

9

September

9.1 East Hampton Fire Department Fire- | o
works.
9.2 Town of Islip Labor Day Fireworks .. | e

9.3 Village of Island Park Labor Day | e
Celebration Fireworks.

Location: Waters off Main Beach, East Hampton, NY in approximate position 40°56'40.28” N,
072°11'21.26” W (NAD 83).

Location: Waters of Great South Bay off Bay Shore Marina, Islip, NY in approximate position
40°42'24” N, 073°14’24” W (NAD 83).

Location: Waters off Village of Island Park Fishing Pier, Village Beach, NY in approximate position
40°3630.95” N, 073°39'22.23” W (NAD 83).

TABLE 2 TO §165.151

1.1 Swim Across the Sound ................... .

1.2 Huntington Bay Open Water Cham- | o
pionships Swim.

1.3 Maggie Fischer Memorial Great | o

South Bay Cross Bay Swim.

Location: Waters of Long Island Sound, Port Jefferson, NY to Captain’s Cove Seaport, Bridgeport,
CT in approximate positions 40°58'11.71” N 073°05’51.12” W, north-westerly to the finishing point
at Captain’s Cove Seaport 41°09'25.07” N 073°12'47.82” W (NAD 83).

Location: Waters of Huntington Bay, NY. In approximate positions start/finish at approximate posi-
tion 40°54'25.8” N 073°24'28.8” W, East turn at approximate position 40°54’45” N 073°23'36.6” W
and a West turn at approximate position 40°54’31.2” N 073°2521” W. °0925.07” N 073°12’47.82"
W (NAD 83).

Location: Waters of the Great South Bay, NY. Starting Point at the Fire Island Lighthouse Dock in
approximate position 40°3801” N 073°13’07” W, northerly through approximate points 40°38'52”
N 073°13’09” W, 40°39'40” N 073°13’30” W, 40°40’30” N 073°14’00” W, and finishing at Gilbert
Park, Brightwaters, NY at approximate position 40°42'25” N 073°14’52” W (NAD 83).

m 9. Remove § 165.152.

m 10. Revise § 165.154 to read as
follows:

§165.154 Safety and Security Zones;
Captain of the Port Long Island Sound Zone
Safety and Security Zones.

The following areas are designated
safety and security zones:

(a) Security zones.

(1) Dominion Millstone Nuclear
Power Plant, Waterford, CT.

(i) All navigable waters of Long Island
Sound, from surface to bottom, North
and Northeast of a line running from
Bay Point, at approximate position
41°18’34.20” N, 072°10°24.60” W, to

Millstone Point at approximate position
41°18’15.00” N, 072°9’57.60” W (NAD
83).

(ii) All navigable waters of Long
Island Sound, from surface to bottom,
West of a line starting at 41°18’42” N,
072°09’39” W, running south to the
Eastern most point of Fox Island at
approximate position 41°18'24.11” N,
072°09'39.73” W (NAD 83).

(2) Electric Boat Shipyard, Groton,
CT.

(i) Location. All navigable waters of
the Thames River, from surface to
bottom, West of the Electric Boat
Corporation Shipyard enclosed by a line

beginning at a point on the shoreline at
41°20"16"N, 72°04’47” W; then running
West to 41°20716” N, 72°04’57” W; then
running North to 41°20°26” N, 72°04'57”
W; then Northwest to 41°20728.7” N,
72°05’01.7” W; then North-Northwest to
41°20’53.3” N, 72°05’04.8” W; then
North-Northeast to 41°21°02.9” N,
72°05’04.9” W; then East to a point on
shore at 41°21’02.9” N, 72°04'58.2” W
(NAD 83).

(ii) Application. Sections 165.33(a),
(e), (f) shall not apply to public vessels
or to vessels owned by, under hire to,
or performing work for the Electric Boat
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Division when operating in the security
zone.

(3) Naval Submarine Base, Groton,
CT. All navigable waters of the Thames
River, from surface to bottom, West of
the Groton Naval Submarine Base New
London, enclosed by a line beginning at
a point on the shoreline at 41°23'15.8”
N, 72°05"17.9” W; then to 41°23"15.8” N,
72°05'22” W; then to 41°23’25.9” N,
72°0529.9” W; then to 41°23’33.8” N,
72°05'34.7” W; then to 41°23’37.0” N,
72°05'38.0” W; then to 41°23’41.0” N,
72°05’40.3” W; then to 41°23°47.2” N,
72°05'42.3” W; then to 41°23’53.8” N,
72°05'43.7” W; then to 41°23’59.8” N,
72°05’43.0” W; then to 41°24’12.4” N,
72°05’43.2” W; then to a point on the
shoreline at 41°24’14.4” N, 72°05’38” W;
then along the shoreline to the point of
beginning (NAD 83).

(4) U.S. Coast Guard Academy, New
London, CT.

(i) Location. All navigable waters of
the Thames River, from surface to
bottom, in a 500-yard radius from Jacobs
Rock, approximate position 41°2222” N,
072°05’40” W (NAD 83).

(ii) Enforcement period. This rule will
be enforced during visits by high-
ranking officials and times of heighted
security.

(iii) Notification. The Captain of the
Port will notify the maritime
community of periods during which this
security zone will be enforced by all
appropriate means such as Local Notice
to Mariners, Marine Safety Information
Radio Broadcasts or on scene notice.

(5) U.S. Coast Guard Vessels, Long
Island Sound COTP Zone. All navigable
waters within a 100-yard radius of any
anchored U.S. Coast Guard vessel. For
the purposes of this section, U.S. Coast
Guard vessels includes any
commissioned vessel or small boat in
the service of the regular U.S. Coast
Guard and does not include Coast Guard
Auxiliary vessels.

(b) Safety zones.

(1) Coast Guard Station Fire Island,
Long Island, NY. All waters of Fire
Island Inlet from the shore out to a line
beginning at a point on shore at
40°37°31.4” N, 073°15’41.1” W; then
North to 40°37°35.6” N, 073°15’43.1” W;
then East to 40°37’36.7” N, 073°15"39.8”
W; then East to 40°37737.8” N,
073°15’36.6” W; then East to 40°37741.1”
N, 073°15’33.5” W; then Southeast to
40°37°39.7” N, 073°1527.0” W; then
Southeast to 40°37°37.5” N, 073°15°22.1”
W; then Southeast to 40°3737.6” N,
073°1519.1” W; then Southeast to point
on shore at 40°37’33.9” N, 073°15’20.8”
W (NAD 83).

(c) Regulations.

(1) The general regulations contained
in §165.23 and § 165.33 of this part

apply. Entering into, remaining within
or cause an article or thing to enter into
or remain within these safety and
security zones is prohibited unless
authorized by the Captain of the Port or
a designated representative.

(2) These safety and security zones are
closed to all vessel traffic, except as may
be permitted by the Captain of the Port
(COTP) or a designated representative.
Vessel operators given permission to
enter or operate in the security zones
must comply with all directions given to
them by the COTP or the designated
representative.

(3) The “designated representative” is
any Coast Guard commissioned, warrant
or petty officer who has been designated
by the Captain of the Port to act on his/
her behalf. The on-scene representative
may be on a Coast Guard vessel, a state
or local law enforcement vessel, or other
designated craft, or may be on shore and
will communicate with vessels via
VHF-FM radio or loudhailer. In
addition, members of the Coast Guard
Auxiliary may be present to inform
vessel operators of this regulation.

(4) Vessel operators desiring to enter
or operate within the security zones
shall request permission to do so by
contacting the Captain of the Port Sector
Long Island Sound at 203—468-4401, or
via VHF Channel 16.

m 11. Remove § 165.155.

m 12. Remove §§ 165.158 and 165.159.
Dated: January 25, 2012.

J.M. Vojvodich,

Captain, U.S. Coast Guard, Captain of the
Port Sector Long Island Sound.

[FR Doc. 2012-2899 Filed 2-9-12; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2012-0060]

Drawbridge Operation Regulation;
Oakland Inner Harbor, Oakland, CA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eleventh
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the Fruitvale
Avenue Drawbridge across Oakland
Inner Harbor, mile 5.6, between the
cities of Alameda and Oakland,
Alameda County, CA. The deviation is
necessary to allow the County of

Alameda Public Works Agency to
perform seismic retrofitting on the
drawbridge. This deviation allows the
bridge owner to secure the drawspan in
the closed-to-navigation position during
the project.

DATES: This deviation is effective from
12:01 a.m., February 13, 2012 to 11:59
p.m. on February 24, 2012.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of the docket USCG—
2012-0060 and are available online by
going to http://www.regulations.gov,
inserting USCG-2012-0060 in the
“Keyword” box and then clicking
“Search”. They are also available for
inspection or copying at the Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email David H. Sulouff, Chief, Bridge
Section, Eleventh Coast Guard District;
telephone (510) 437-3516, email
David.H.Sulouff@uscg.mil If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—9826.

SUPPLEMENTARY INFORMATION: The
County of Alameda Public Works
Agency has requested a temporary
change to the operation of the Fruitvale
Avenue Drawbridge, mile 5.61, over
Oakland Inner Harbor, between the
cities of Alameda and Oakland,
Alameda County, CA. The drawbridge
navigation span provides a vertical
clearance of 15 feet above Mean High
Water in the closed-to-navigation
position. The draw opens on signal;
except that, from 8 a.m. to 9 a.m. and
4:30 p.m. to 6:30 p.m. Monday through
Friday except Federal holidays, the
draw need not be opened for the passage
of vessels. However, the draw shall
open during the above closed periods
for vessels which must, for reasons of
safety, move on a tide or slack water, if
at least two hours notice is given, as
required by 33 CFR 117.181. Navigation
on the waterway is commercial and
recreational.

The drawspan will be secured in the
closed-to-navigation position for seismic
retrofitting from 12:01 a.m., February
13, 2012 to 11:59 p.m. on February 24,
2012. At all other times, the drawspan
will promptly return to normal
operation. This temporary deviation has
been coordinated with waterway users.
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No objections to the proposed
temporary deviation were raised.

Vessels that can transit the bridge,
while in the closed-to-navigation
position, may continue to do so at any
time.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: January 27, 2012.
D.H. Sulouff,

District Bridge Chief, Eleventh Coast Guard
District.

[FR Doc. 2012-3102 Filed 2-9-12; 8:45 am)]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2012-0006]

Drawbridge Operation Regulations;
Merrimack River, Amesbury, MA

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the 1st Lt. Derek S.
Hines Memorial Bridge, mile 5.8, across
the Merrimack River at Amesbury
(Newburyport), Massachusetts. The
deviation is necessary to facilitate
bridge rehabilitation and repairs. This
deviation allows the bridge to remain in
the closed position for four months.
DATES: This deviation is effective from
February 13, 2012 through May 11,
2012.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2012—
0006 and are available online at
www.regulations.gov, inserting USCG—
2012-0006 in the “Keyword” and then
clicking “Search”. They are also
available for inspection or copying at
the Docket Management Facility (M—30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Joe Arca, Project Officer, First
Coast Guard District,

joe.m.arca@uscg.mil or telephone (212)
668—7165. If you have questions on
viewing the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION: The 1st Lit.
Derek S. Hines Memorial Bridge, across
the Merrimack River, mile 5.8, at
Amesbury (Newburyport),
Massachusetts, has a vertical clearance
in the closed position of 13 feet at mean
high water and 20 feet at mean low
water. The drawbridge operation
regulations are listed at 33 CFR
117.605(c).

The owner of the bridge,
Massachusetts Department of
Transportation, requested a temporary
deviation from the regulations to
facilitate bridge rehabilitation repairs,
replacement of operating machinery,
structural steel, and highway deck on
the swing span.

Under this temporary deviation the
bridge may remain in the closed
position from February 13, 2012 through
May 11, 2012.

The bridge rarely opens during the
time period this temporary deviation
will be in effect. In addition, mariners
may use an alternate channel to the
south under the Chain Bridge, which is
a fixed highway bridge that provides 28
feet of vertical clearance at mean high
water and 35 feet of vertical clearance
at mean low water.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: February 1, 2012.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 2012-3101 Filed 2-9-12; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2011-0623; FRL-9628-7]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Preconstruction Permitting
Requirements for Electric Generating
Stations in Maryland

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is granting limited
approval of a State Implementation Plan

(SIP) revision submitted by the
Maryland Department of the
Environment (MDE). This SIP revision
revises and supplements the Maryland
SIP by adding the preconstruction
permitting requirements for electric
generating stations that are required to
receive a Certificate of Public
Convenience and Necessity (CPCN)
from the Maryland Public Service
Commission (PSC) before commencing
construction or modification. The SIP
revision also requires electric generating
stations to obtain a preconstruction
permit from MDE when a CPCN is not
required under the PSC regulations and
statutes. EPA is granting limited
approval of these revisions to
Maryland’s preconstruction program for
electric generating stations in
accordance with the requirements of the
Clean Air Act (CAA).

DATES: Effective Date: This final rule is
effective on March 12, 2012.
ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2011-0623. All
documents in the docket are listed in
the www.regulations.gov Web site.
Although listed in the electronic docket,
some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy for
public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submission are
available at the Maryland Department of
the Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230.

FOR FURTHER INFORMATION CONTACT:
David Talley, (215) 8142117, or by
email at talley.david@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA. The PSC is an agent of the State
of Maryland and is an independent unit
in the Executive Branch of the
government of the State of Maryland.
The PSC regulates public utilities
including electric generating stations
owned by electric companies doing
business in Maryland and is empowered
by the State of Maryland to issue CPCNs
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for the construction and modification of
electric generating stations. On August
4, 2011 (76 FR 47090), EPA published

a notice of proposed rulemaking (NPR)
for the State of Maryland. The NPR
proposed approval of changes to the
Code of Maryland Administrative
Regulations (COMAR), specifically the
MDE regulations at COMAR 26.11.02.09
and 26.11.02.10. The NPR also proposed
to approve into the Maryland SIP for
first time the following: (1) Maryland
statutory provisions at Md. Code Ann.,
Public Utilities Cos. sections 7—205
(2006), 7-207 (2007), 7-207.1 (2007)
and 7-208 (2001); and (2) PSC
regulations at COMAR 20.79.01.01;
20.79.01.02; 20.79.01.06; 20.79.01.07;
20.79.02.01; 20.79.02.02; 20.79.02.03;
20.79.03.01; and 20.79.03.02. The
formal SIP revision (#11-01) was
submitted by MDE on May 13, 2011.
EPA initially proposed full approval of
the submission.

However, in response to comments
received on that proposal, a portion of
the submission has been withdrawn by
MDE. On December 20, 2011, MDE
withdrew COMAR 20.79.01.07
(regarding the PSC’s waiver authority
for CPCNs) from its Maryland SIP
revision submission. EPA is now
granting limited approval of the
remainder of the MDE SIP submission
for electric generating stations which
includes COMAR 26.11.02.09 and
26.11.02.10, applicable parts of sections
7-205, 7-207, 7-207.1 and 7-208 of the
Md. Code Ann., and applicable parts of
COMAR 20.79.01.01; 20.79.01.02;
20.79.01.06; 20.79.02.01; 20.79.02.02;
20.79.02.03; 20.79.03.01; and
20.79.03.02. See Sections III, IV and V
below for more detail.

In our August 4, 2011 notice of
proposed rulemaking, EPA proposed to
include a July 15, 2011 letter from the
Secretary of MDE in the Maryland SIP.
Because MDE’s July 15, 2011 letter
addressed COMAR 20.79.01.07 which
MBDE has subsequently withdrawn from
our consideration, EPA is not including
the July 15, 2011 Letter in our limited
approval of the May 13, 2011 Maryland
SIP submission (as amended on
December 20, 2011).

II. Summary of SIP Revision

Under the CAA, major stationary
sources of air pollution are required to
obtain a permit to construct prior to
commencing construction or
modification activities. The Maryland
statutory provisions at sections 7-205,
7-207, 7-207.1, and 7-208 of the Md.
Code Ann. and the PSC’s regulations
identified above require electric
generating stations in Maryland to
obtain a CPCN from the PSC prior to

construction or modification activities
which would require a permit under the
CAA. The CPCNs serve as the
mechanism for the State to implement
Prevention of Significant Deterioration
(PSD) and Nonattainment New Source
Review (NSR) requirements for electric
generating stations in Maryland. EPA is
limitedly approving Maryland’s SIP
revision request to add the statutory and
regulatory requirements that require
electric generating stations to obtain a
CPCN prior to construction or
modification. These requirements were
not previously in the Maryland SIP;
therefore, our limited approval corrects
deficiencies in the Maryland SIP and
strengthens the SIP.

Previously, the Maryland SIP at
COMAR 26.11.02.09 and 26.11.02.10
exempted electric generating stations
constructed or modified by electric
generating companies from MDE’s
permitting regulations. However, the
State of Maryland has since modified
Md. Code Ann., Environment Section 2—
402(3) and COMAR 26.11.02.09 and
26.11.02.10 so that electric generating
stations that are not required to obtain
CPCNs from the PSC remain subject to
MDE’s preconstruction permitting
requirements. Therefore, the SIP
regulations were inconsistent with
Maryland’s present statutory and
regulatory provisions in that they do not
preserve MDE’s permitting authority for
electric generating stations that are not
required otherwise to obtain a CPCN.
MDE’s May 13, 2011 SIP revision
request included the amended MDE
regulations, COMAR 26.11.02.09 and
26.11.02.10. Our limited approval of the
May 13, 2011 SIP revision request, as
amended on December 20, 2011,
eliminates the inconsistency between
the Maryland SIP and Maryland’s
present statutory and regulatory
provisions regarding MDE’s ability to
permit electric generating stations when
the electric generating stations do not
receive CPCNs.

Section 110(a)(2)(C) of the CAA, 42
U.S.C. section 7410(a)(2)(C), requires the
state SIP to have a program for
regulation of construction and
modification of stationary sources to
assure that national ambient air quality
standards (NAAQS) are achieved,
including a permit program as required
by Part C of Title I of the CAA for PSD
and Part D of Title I of the CAA for NSR.
Our limited approval of Maryland’s SIP
revision of May 13, 2011, as amended
on December 20, 2011, ensures that the
Maryland SIP has a permit program for
the construction and modification of
electric generating stations as required
by Parts C and D of Title I of the CAA
and ensures that the SIP provides for the

attainment and maintenance of the
NAAQS. Included in the May 13, 2011
proposed SIP revision is section 7—
208(f) of the Md. Code Ann. which
specifically requires the PSC to include
in CPCNs the requirements of federal
and state environmental laws and
standards as identified by MDE. EPA’s
limited approval ensures the Maryland
SIP is adequate to prevent significant
deterioration of air quality in areas
designated as attainment or
unclassifiable as required by sections
110(a) and 161 of the CAA, 42 U.S.C.
sections 7410(a) and 7471, and 40 CFR
51.166. EPA’s limited approval of the
Maryland permitting program for
electric generating stations also ensures
that the Maryland SIP meets plan
requirements for nonattainment areas as
required by Part D of Title I of the CAA.
Because the provisions in the May 13,
2011 SIP submission, as amended on
December 20, 2011, strengthen the
Maryland SIP, EPA limitedly approves
them into the Maryland SIP.

III. Limited Approval

Why is EPA granting only “Limited
Approval” of Maryland’s
preconstruction program for electric
generating stations for the Maryland
SIP?

In general, EPA has determined that
MDE’s May 13, 2011 submission (#11-
01), as amended by MDE’s December 20,
2011 letter removing COMAR
20.79.01.07, strengthens Maryland’s SIP
by containing a permit program as
required by Parts C and D of Title I of
the CAA. However, we acknowledge
that for the reasons stated below, the
May 13, 2011 submission (as amended
on December 20, 2011) does not fully
meet all CAA requirements for SIPs.
Therefore, EPA is granting limited
approval in accordance with section
110(k) of the CAA, 42 U.S.C. section
7410(k).

A. Completeness Determinations

The May 13, 2011 Maryland SIP
submission, as amended December 20,
2011, does not contain a requirement for
the PSC to conduct completeness
determinations for CPCN applications.
Pursuant to 40 CFR 51.166(q)(1), a state
SIP must require the permitting
authority “to notify all applicants
within a specified time period as to the
completeness of the application or any
deficiency in the application or
information submitted.” See 40 CFR
51.166(q)(1). However, as discussed
more thoroughly in EPA’s Response to
Comments in Section IV below, we
believe the PSC is complying with this
requirement in its practice for issuing
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CPCNs such that the impact on CPCN
applicants is minimized.

B. Permit Documents in One Location
for Public Access

The May 13, 2011 Maryland SIP
submission, as amended December 20,
2011, does not contain a requirement for
the PSC to make available for public
inspection in one location the
documents from a CPCN applicant and
the reviewing agency’s analysis of the
effect on air quality from the proposed
construction or modification at an
electric generating station. Pursuant to
40 CFR 51.161(a) and (b)(1), a state SIP
shall provide for the “[a]vailability for
public inspection in at least one
location in the area affected of the
information submitted by the owner or
operator and of the State or local
agency’s analysis of the effect on air
quality.” See 40 CFR 51.161(a) and
(b)(1). As discussed more thoroughly in
EPA’s Response to Comments in Section
IV below, EPA believes the PSC
provides in its practice the opportunity
for public review of this information
through the availability of such
documents on its Web site. Therefore,
the impact on the public’s opportunity
to comment meaningfully is minimized.
When the PSC amends its regulations to
include the requirements of 40 CFR
51.161(a) and (b)(1) and 51.166(q)(1),
MDE may submit the revised regulations
for EPA’s consideration for full approval
of the permitting program for electric
generating stations in the Maryland SIP.

IV. EPA’s Response to Comments
Received on the Proposed Action

EPA received a single set of relevant
comments on its August 4, 2011 (76 FR
47090) proposed action to approve
revisions to the Maryland SIP. These
comments, provided by the
Environmental Integrity Project
(hereinafter referred to as ‘“‘the
Commenter’’), raised concerns with
regard to EPA’s August 4, 2011
proposed action. A full set of these
comments is provided in the docket for
today’s final action. A summary of the
comments and EPA’s responses are
provided below.

Generally, the Commenter raised four
areas of concern. First, the Commenter
asserts that the proposed revision to the
Maryland SIP does not require
compliance with NSR requirements in
the CAA. Second, the Commenter
asserts the proposed revision to the
Maryland SIP allows the PSC, the air
permitting agency for electric generating
stations in Maryland, to waive or
modify regulatory requirements. Third,
the Commenter asserts the proposed
Maryland SIP revision does not meet

minimum requirements in the CAA for
public participation, does not protect
the public’s right to review and
comment on draft permits, and does not
require the PSC to respond to
comments. Finally, the Commenter
asserts the proposed Maryland SIP
revision does not contain formal
requirements for completeness
determinations. EPA’s response to these
four comments is provided below.
Comment 1: The Commenter asserts
the proposed revision to the Maryland
SIP “does not clearly and
unambiguously mandate compliance
with New Source Review standards
under the Clean Air Act.” The
Commenter cites to section 110(a)(2)(C)
of the CAA, 42 U.S.C. section
7410(a)(2)(C), which requires SIPs to
include a permit program as required by
parts C and D of the CAA for PSD and
NSR. The Commenter also cites to 40
CFR 51.166(j) which includes
requirements that SIPs provide certain
requirements, including, but not limited
to, requirements that major stationary
sources or major modifications meet
applicable emission limitations under
40 CFR parts 60 and 61 and apply best
available control technology (BACT) for
each regulated NSR pollutant they
would have the potential to emit in
significant amounts or for each
regulated NSR pollutant for which there
is a significant net emissions increase.
The Commenter cites to 40 CFR
51.166(a)(1)(7)(ii) (requiring each SIP to
incorporate requirements of 40 CFR
51.166(j)—(r)) and to section 165(a)(2) of
the CAA, 42 U.S.C. section 7475(a)(2),
which requires major emitting facilities
to receive permits prior to construction.
Response 1: EPA does not agree with
the Commenter that the Maryland SIP
revision does not meet the above
requirements. Section 110(a)(2)(C) of the
CAA, 42 U.S.C. section 7410(a)(2)(C),
requires each SIP to include a permits
program as required in parts C and D of
the CAA (42 U.S.C. sections 7470-7492
and 7501-7515). 40 CFR 51.166
provides further details on the
requirements for the permits programs.
EPA believes the statutory and
regulatory requirements in the May 13,
2011 Maryland SIP submission, as
amended December 20, 2011, fulfill the
requirements of section 110(a)(2)(C) and
165(a)(2) of the CAA and 40 CFR 51.166.
Pursuant to Md. Code Ann., Public
Utilities Cos. sections 7-205 and 7-207,
electric generating stations may not be
modified or constructed without
receiving prior approvals from the PSC
through the PSC’s issuance of a permit
which is known as a CPCN. Section 7—
207 requires electric generating stations
to obtain CPCNs from the PSC prior to

construction. Section 7-205 requires
electric generating stations to obtain
approval from the PSC prior to
commencing a modification to the
generating station. “Approval” as used
in the Maryland statutory provision
(section 7—205) means a CPCN issued
pursuant to sections 7—207 and 7—208.
See COMAR 20.79.01.02(4). The
Maryland statutory provisions in
sections 7-207 and 7-208 which EPA
proposed to include in the Maryland
SIP contain specific requirements for
the issuance of CPCNs. In particular,
section 7—208(f)(1) states that the PSC
shall include in each certificate it issues
“(i) the requirements of the federal and
State environmental laws and standards
that are identified by the Department of
the Environment; and (ii) the methods
and conditions that the Commission
determines are appropriate to comply
with those environmental laws and
standards.” Section 7-208(f)(2) provides
that the PSC “may not adopt any
method or condition under paragraph
(1)(ii) of this subsection that the
Department of the Environment
determines is inconsistent with federal
and State environmental laws and
standards.”

The Maryland regulatory provisions
EPA is limitedly approving in the SIP
revision further fulfill the Clean Air Act
requirements for SIPs. COMAR
20.79.03.02 contains the requirements
for applications for CPCNs and requires
applicants for CPCNs to include in
CPCN applications a description of the
effect on air quality including the ability
of the applicant to comply with PSD
and NSR provisions, a description of the
impact on PSD areas and nonattainment
areas, and all information and forms
required by MDE regulations for permits
to construct and operating permits
under COMAR 26.11. Further, COMAR
20.79.01 contains additional
requirements for electric generating
stations applying for CPCNs including
requirements for when modifications
need CPCNSs.

EPA disagrees with the Commenter’s
claim that the Maryland SIP revision
does not meet the requirements of 40
CFR 51.166. EPA believes the revision
meets 40 CFR 51.166 through the
statutory and regulatory requirements
identified above. As previously
discussed, COMAR 20.79.03.02 requires
CPCN applicants to identify relevant
requirements of the CAA. Section 7—
208(f) requires inclusion of federal
environmental laws and standards
identified by MDE which is the
Maryland environmental agency which
implements PSD and NSR as well as all
requirements of the CAA for all sources
in Maryland except electric generating
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stations. Because the Maryland SIP as
implemented through MDE requires
sources to apply BACT or Lowest
Achievable Emissions Rate at COMAR
26.11.06.14 and 26.11.17, because CPCN
applicants identify requirements of the
CAA needed for construction or
modification projects, and because the
emissions standards and standards of
performance under 40 CFR Parts 60 and
61 would be identified by MDE through
section 7-208(f), EPA believes the
Maryland SIP revision meets the
requirements of 40 CFR 51.166 as
specifically identified by the
Commenter, except as discussed below
regarding 40 CFR 51.161(b)(1) and
51.166(q)(1) (relating to availability of
permit documents and completeness
determinations).

EPA believes that the statutory
provisions in sections 7-205, 7-207,
and 7-208 and the regulatory provisions
in COMAR 20.79 contain the required
and necessary permits program for PSD
and NSR as required in sections
110(a)(2)(C) and 165(a)(2) of the CAA,
42 U.S.C. sections 7410(a)(2)(C) and
7475(a)(2), and by 40 CFR 51.166. The
Maryland provisions included in the
SIP revision require CPCNs prior to
construction or modification of electric
generating stations. See sections 7—-205,
7-207, and 7-208. In addition, section
7—-208(f) specifically requires the PSC to
include in CPCNs federal environmental
requirements identified by MDE. MDE
implements the SIP approved PSD and
NSR permit program for sources other
than electric generating stations in
Maryland through COMAR 26.11.06.14
and 26.11.17.

Comment 2: The Commenter asserts
the proposed revisions to the Maryland
SIP contain a provision which allows
the PSC authority to waive CAA
requirements in COMAR 20.79. See
COMAR 20.79.01.07. The Commenter
asserts that the CAA requires a SIP to
unambiguously require an applicant for
a CPCN to comply with NSR
requirements such as BACT. The
Commenter asserts that the PSC has
“extremely broad authority to waive or
modify any of the regulatory provisions
in Title 20, Subchapter 79, which
governs the CPCN application process.”
The Commenter asserts that the letter
submitted by the Secretary of MDE to
the Regional Administrator of EPA
Region I1I on July 15, 2011 stating that
MDE would ensure that the PSC does
not issue waivers or modifications not
in compliance with the CAA and federal
regulations was not sufficient to serve as
a binding requirement on the state to
ensure CPCN applicants comply with
NSR requirements. The Commenter
asserts that section 7—208(f) is

insufficient to show that NSR
requirements will be included in all
CPCNs because section 7—-208 “appears
to apply only to the construction of an
EGU when either (1) associated
overhead transmission lines designed to
carry a voltage in excess of 69,000 volts
are also being constructed; or (2) the
entity constructing the EGU is
exercising the right of condemnation in
connection therewith.” See section 7—
208(a).

Response 2: EPA notes thatin a
December 20, 2011 letter from Robert M.
Summers, Secretary of MDE, to Shawn
M. Garvin, Regional Administrator, EPA
Region III, MDE officially withdrew
COMAR 20.79.01.07 from MDE’s
proposal for inclusion in the Maryland
SIP. In taking final action on Maryland’s
proposed SIP revision, EPA is acting on
the remaining statutes and regulations
submitted by Maryland. Therefore,
EPA’s limited approval of the PSC
permitting program for electric
generating stations does not include
COMAR 20.79.01.07 and that provision
is not included in the Maryland SIP.

Nevertheless, EPA disagrees with the
Commenter in general on the waiver
issue and believes the Letter from
Robert M. Summers, Secretary of MDE,
to Shawn M. Garvin, Regional
Administrator, EPA Region III (July 15,
2011) provides assurances that MDE
will ensure that its sister Maryland
agency, the PSC, will include all
necessary PSD and NSR requirements as
required by section 7-208(f). EPA
believes that the PSC’s waiver authority
in COMAR 20.79.01.07 is clearly
restricted by the statutory restraint on
the PSC’s CPCN authority in section 7—
208(f) which provides that the PSC shall
include federal environmental laws and
standards identified by MDE in CPCNs.
This statutory restraint is clearly evident
from the plain language of the statute.
The July 15, 2011 Letter from Robert M.
Summers to EPA confirms the statutory
limitation on the PSC’s waiver
authority. EPA has given considerable
weight to the Summers’ July 15, 2011
letter because MDE has expertise in
interpreting Maryland law. Presently,
EPA has no reason to believe the PSC
will exercise its waiver authority to
issue CPCN’s without environmental
requirements identified by MDE
contrary to section 7-208(f). In addition,
as of December 20, 2011, the PSC’s
waiver authority in COMAR 20.79.01.07
was removed from Maryland’s proposed
SIP revision and is therefore not
included in EPA’s limited approval of
the Maryland permitting program for
electric generating stations. Therefore,
EPA believes the Maryland SIP revision

meets the requirements of the CAA for
the limited approval.

Additional}l)y, EPA disagrees with the
Commenter that section 7-208 does not
apply to the construction and
modification of all electric generating
stations in Maryland. EPA believes the
Commenter’s assertion is contrary to
established Maryland case law. Section
7—-207 was originally codified as
Maryland Ann. Code, Article 78, section
54A (1968), and section 7—208 was
previously codified as Maryland Ann.
Code, Article 78, section 54B (1971). In
Baltimore Gas & Electric Co. v. Dept. of
Health & Mental Hygiene, 284 Md. 216,
225-26 (1979), the Maryland Court of
Appeals interpreted Maryland Ann.
Code, Article 78, sections 54A and 54B
as providing a comprehensive plan for
the erection of new power plants. The
Maryland Court of Appeals stated
section 54A prohibited construction of a
generating station or overhead
transmission line without first obtaining
a CPCN and also found that section 54B
(the predecessor of Md. Ann. Code,
Public Utilities Co. section 7—208)
simply provided the procedures for
obtaining a CPCN under section 54A
(now codified as section 7—207). Id.
Likewise, today, section 7-207 requires
CPCNss prior to construction of electric
generating stations, and section 7-208
provides the detailed requirements for
those CPCNs.

Further, COMAR 20.79.01.02(B)(4)
clearly confirms that CPCNs issued for
modification projects would be CPCNs
issued pursuant to requirements in
sections 7-207 and 7—-208. Because
Maryland case law found that Maryland
Ann. Code, Article 78, sections 54A and
54B (now codified as sections 7-207
and 7-208) apply to construction of
electrical generating stations or
transmission lines and because the
Maryland regulations included in the
SIP revision state that section 7-208
applies also to modifications, EPA does
not believe the Commenter’s assertion is
valid or a correct interpretation of
Maryland law.

Comment 3: The Commenter asserts
the proposed Maryland SIP revisions do
not meet minimum standards for public
participation set forth in the CAA and
do not protect the public’s right to
review and comment on a draft CPCN.
The Commenter also states the PSC does
not allow for sufficient time for
response to public comments. The
Commenter asserts the proposed SIP
revision does not contain a formal
process for ensuring the PSC responds
to comments and asserts the letter from
H. Robert Erwin, Jr., General Counsel,
PSC, to Robert M. Summers, Secretary,
MDE (January 25, 2011) is inadequate to
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establish an independent obligation
under the SIP on the PSC to respond to
comments during the CPCN permitting
process. The Commenter asserts that the
CAA requires a public hearing and an
opportunity for public comment during
the NSR permit process and that the
permitting agency must make available
to the public information submitted by
the owner or operator of the applicant
as well as the permit agency’s analysis
of the effect on air quality and the draft
approval in at least one location. See 40
CFR 51.161(a), 51.161(b), and 51.166(q).
The Commenter states the SIP must
provide at least 30 days for public
comments. 40 CFR 51.161(b)(2). The
Commenter asserts that the Md. Code
Ann., Pub. Util. Cos. section 7-207(d)
and related regulations do not meet
these requirements.

Response 3: EPA agrees with the
Commenter that the CAA does require
public participation in NSR permitting,
including the right to review
documents. However, EPA disagrees
with the Commenter regarding the
proposed Maryland SIP revision
because EPA believes the Maryland SIP
revision meets the requirements of the
CAA for public participation with the
exception of the requirement for the SIP
to require the permitting agency to make
available to the public in at least one
location information submitted by the
owner or operator of the applicant as
well as the permit agency’s analysis of
the effect on air quality and the draft
approval. See 40 CFR 51.161(a) and
(b)(1).

Sections 7-207(c) and (d) and 7—
208(d) contain the CAA’s public
participation requirements for SIPs. As
discussed above, sections 7—207 and 7—
208 apply to CPCNs for construction as
well as for modification of electric
generating stations. Section 7-207(c)
and (d) require the PSC to provide
notice of an application for a CPCN to
all interested persons, to provide an
opportunity for public comment, and to
hold a public hearing on the CPCN
application. Section 7-207(d) also
requires weekly notice of the public
hearing and opportunity for comment in
a newspaper of general circulation in
the four weeks prior to a hearing.
Section 7-208(d) requires the PSC to
provide notice to all interested persons
upon receipt of an application for a
CPCN and to hold a public hearing as
required by section 7-207 upon
publication of proper notice.

However, EPA agrees with the
Commenter that a SIP must require the
permitting agency to make available to
the public in at least one location
information submitted by the permit
applicant as well as the permit agency’s

analysis of the effect on air quality and
the draft approval. See 40 CFR 51.161(a)
and (b)(1). As explained in this
rulemaking, EPA is granting limited
approval to the Maryland SIP revision
until such time as MDE submits a
statutory or regulatory requirement that
meets the requirements of 40 CFR
51.161(a) and (b)(1). EPA is granting this
limited approval to the Maryland SIP
revision because EPA believes the PSC
in practice is providing the public with
full access to the public information
submitted by a CPCN applicant as well
as the PSC’s and MDE’s analysis of the
effect on air quality from an application.
All public records relevant to a CPCN
application and the PSC’s official
actions on those applications are
available to the public for review and
download through access to the PSC’s
publicly available Web page at http://
www.psc.state.md.us/. The purpose of
providing an opportunity for public
review is served by this method of
availability such that EPA is granting a
limited approval until the PSC and MDE
include such a requirement in a request
for SIP revision.

In addition, we gain additional
assurance that the public will have
available for inspection information
submitted by a CPCN applicant and
associated PSC analyses through the
PSC’s statutory obligation to comply
with the Maryland Public Information
Act, Md. Code Ann., State Government
sections 10-611 to 10-630. The
Maryland Public Information Act
applies to all branches of the Maryland
state government and provides persons
the right to review the available records
that are disclosable by the State and the
right to obtain copies of those records.
This statute provides that all persons are
entitled to access to information about
the affairs of government and the official
acts of public officials and employees.
See Maryland Public Information Act,
section 10-612(a). The Maryland Public
Information Act permits persons to
inspect public records at any reasonable
time within thirty days of a request and
provides a process for persons to
challenge the withholding of public
documents. See Maryland Public
Information Act, sections 10-614 and
10-623.

EPA believes these statutory
obligations as well as the practice of
making documents publicly available
over the PSC’s Web page meet the intent
of the requirements for SIPs in the CAA
and in the regulations at 40 CFR 51.161
and 51.166. Hence, EPA is granting
limited approval to this SIP revision
until such time as Maryland submits a
statutory or regulatory requirement
meeting 40 CFR 51.161(a) and (b)(1).

The Commenter also addressed the
PSC’s obligations to respond to public
comments. In reviewing SIPs submitted
for approval, EPA must follow the
requirements in section 110 of the CAA
and in 40 CFR 51.161 and 51.166. The
Maryland SIP revision meets these
requirements. As discussed above, EPA
believes the Maryland SIP revision
provides for public hearings for CPCNs
and an opportunity for public comment
as required by section 165(a)(2) of the
CAA and 40 CFR 51.161. The PSC in its
practice makes available to the public
all information including the CPCN
application as required by 40 CFR
51.161(a) and (b) and 51.166(q) through
complying with Md. Code Ann., Public
Utilities Cos. sections 7—207 and 7-208
and complying with its statutory
mandate in the Maryland Public
Information Law. In addition, the PSC
provides further public access to
documents relevant to CPCN obligations
via its publically-available docket on the
PSC’s Web site. While the Maryland
Public Information Law and the PSC’s
Web site are not included in the SIP
revision, EPA believes that the PSC is
obligated to act in accordance with
these obligations and that the PSC’s
practice in using the Web site
strengthens public participation.

If these public access provisions and
policies were to be repealed or
substantially changed, EPA would
reevaluate the limited approval of the
SIP revision.

EPA reviews SIPs for their
compliance with requirements in the
CAA and in the implementing
regulations. EPA agrees with the
Commenter that responding to
comments is essential to ensuring
adequate public participation. However,
EPA disagrees with the Commenter that
the Maryland provisions for electric
generating stations are not SIP
approvable. EPA has previously stated
that adequate public participation and
comment requires air permitting
agencies to address and respond to
public comment. See In the Matter of
Onyx Environmental Services, Petition
V-2005-1 at 7 (February 1, 2006) (citing
Home Box Office v. FCC, 567 F.2d 9, 35
(DC Cir. 1977) (stating “‘the opportunity
to comment is meaningless unless the
agency responds to significant points
raised by the public”). See also In the
Matter of Citgo Refining and Chemicals
Co. L.P., Petition VI-2007-01 at 7 (May
28, 2009) (stating permitting authorities
have a responsibility to respond to
significant comments); In the Matter of
Kerr-McGee Gathering, LLC, Petition
VIII-2007 at 4; In the Matter of
Wheelabrator, Baltimore L.P., Permit
24-510-01-886 at 7 (April 14, 2010).
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EPA believes an essential correlative in
taking public comment on permits is
responding to those comments such that
an adequate record of the permit issuer’s
rationale is created. Responding to
public comments ensures meaningful
public participation in permitting as
intended by the Clean Air Act.

In response to EPA’s concerns
regarding the PSC’s responding to
comments on CPCN applications, the
General Counsel for the PSC did state in
his January 25, 2011 letter to EPA
referred to previously that interested
persons would be able to raise to a PSC
Hearing Examiner, during a prehearing
scheduling conference which is part of
the CPCN review process, any failure by
the PSC to respond to public comments
and the need for adequate time for the
PSC to respond to comments in a
scheduling order. See Robert Erwin’s
January 25, 2011 letter to MDE. In
addition, the PSC’s General Counsel
stated that the failure to respond to
comments could be brought to the PSC’s
attention before a CPCN becomes final
during the CPCN approval hearing
process. Id. EPA believes the
commitment to respond to comments
from the PSC’s General Counsel as
evidenced in the General Counsel’s
January 25, 2011 letter satisfies EPA’s
concerns that the PSC will respond to
public comments on CPCN applications.
EPA believes the Maryland SIP revision
provides for full public participation as
required by sections 110 and 165 of the
CAA and its implementing regulations
at 40 CFR 51.161 and 51.166 (with the
exception of providing public access to
documents in one location as discussed
above). See id.

Comment 4: Finally, the Commenter
asserts that the proposed Maryland SIP
revision does not contain a requirement
that the permit reviewing authority (the
PSC) shall notify all permit applicants
within a specified time period as to the
completeness of the permit application
or any deficiency in the application as
required in 40 CFR 51.166(q)(1).

Response 4: EPA agrees with the
Commenter that the Maryland SIP
revision does not formally contain a
requirement directly meeting 40 CFR
51.166(q)(1). EPA is granting limited
approval to the PSC permitting program
in the Maryland SIP until Maryland
submits a regulation meeting 40 CFR
51.166(q)(1) (as well as 40 CFR 51.161(a)
and (b)(1) as discussed previously).
However, EPA has granted limited
approval because EPA is satisfied that
the PSC is meeting this requirement in
practice. EPA believes the revised
Maryland SIP as implemented by the
PSC will appropriately address CPCN
completeness determinations.

According to 40 CFR 51.166(q)(1), a SIP
shall provide that the “reviewing
authority shall notify all applicants
within a specified time period as to the
completeness of the application or any
deficiency in the application or
information submitted.” EPA believes
the General Counsel’s January 25, 2011
letter addresses this issue. See Robert
Erwin’s January 25, 2011 letter to MDE.
The PSC’s General Counsel stated in the
January 25, 2011 letter that parties
should raise the issue of completeness
determinations with the PSC Hearing
Examiner at the Prehearing Scheduling
Conference which is held during the
CPCN application review process. The
General Counsel stated that the PSC’s
Hearing Examiner for each CPCN
application would hear argument and
make a determination as to
completeness of applications and
subsequently either order an incomplete
CPCN application be supplemented or
make a finding on the record that a
CPCN application was complete. See id.
We believe the PSC provides adequate
opportunities during the CPCN
application process for parties to raise
the issue of incomplete CPCN
applications.

In addition, the statutory and
regulatory provisions in the proposed
Maryland SIP revision support EPA’s
belief that the PSC will act on
completeness determinations. Pursuant
to section 7—-205(d), the PSC must
render a decision on a CPCN application
within 150 days of the filing of the
CPCN application. See Md. Code Ann.,
Public Util. Cos. section 7-205(d). In
addition, section 7-207(d) provides the
requirements for the PSC to hold public
hearings on CPCN applications, and
section 7—208(e) follows along with the
requirements in section 7-207(d) by
requiring the PSC to grant or deny CPCN
applications within 90 days of the
conclusion of the hearings on the CPCN
applications. Finally, the PSC’s
implementing regulations at COMAR
20.79.02.03, require the PSC to impose
a schedule of procedural dates to ensure
timely completion of the CPCN
application process. Reading these
statutory and regulatory provisions
together with the PSC General Counsel’s
January 25, 2011 letter, EPA believes the
Maryland SIP revision together with the
PSC’s implementation as described
above satisfies the intent of 40 CFR
51.166(q)(1) sufficient for EPA to
provide limited approval to the
Maryland SIP revision until Maryland
submits a regulation from the PSC for
SIP approval formally addressing the
requirements of 40 CFR 51.166(q)(1).

Furthermore, EPA believes the
requirements of 40 CFR 51.166(q)(1) are

intended to protect the interests of
permit applicants in receiving timely
review of permit applications. EPA does
not believe that the Commenter is
adversely affected by the PSC’s failure
to do a completeness determination on
a particular CPCN. EPA has no reason
to believe that the PSC is not conducting
completeness determinations as
discussed by the PSC’s General Counsel
and has received no adverse comment
on this issue from the regulated and
impacted community of electric
generating stations.

Finally, EPA notes that the
Commenter included additional
statements in its Comments relating to
CPCNs issued previously by the PSC
and the federal enforceability of those
CPCNs. To the extent that these
comments do not relate to the Maryland
SIP revision and are not relevant to
EPA’s limited approval of the SIP
revision, EPA is not responding to those
Comments here.

V. Final Action

EPA is granting limited approval in
accordance with section 110(k) of the
CAA, 42 U.S.C. section 7410(k), of
MDE’s May 13, 2011 SIP submission
(#11-01), as amended on December 20,
2011 with the removal of COMAR
20.79.01.07, because the submission as
amended strengthens Maryland’s SIP.
When the PSC adopts amended
regulations which meet the
requirements of 40 CFR 51.161(a) and
(b)(1) and 51.166(q)(1), MDE may
request full SIP approval of the
permitting program for construction and
modification of electric generating
stations in Maryland.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
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of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct

costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by April 10, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action.

This action pertaining to
preconstruction requirements for
Electric Generating Stations in
Maryland may not be challenged later in

proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: January 31, 2012.

W.C. Early,

Acting, Regional Administrator, Region III.
40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart V—Maryland

m 2.In §52.1070, the table in paragraph
(c) is amended by:
m a. Revising the heading of the table.
m b. Revising the existing entries for
COMAR 26.11.02.09 and 26.11.02.10.
m c. Adding entries for COMAR
20.79.01, 20.79.02 and 20.79.03 in
numerical order after the existing entry
for COMAR 03.03.06.06.
m d. Adding new entries for ‘“Public
Utility Companies Article of the
Annotated Code of Maryland” at the
end of the table.

The amendments read as follows:

§52.1070 lIdentification of plan.

* * * * *

(C) * % %

EPA-APPROVED REGULATIONS, TECHNICAL MEMORANDA, AND STATUTES IN THE MARYLAND SIP

Code of Maryland adminis-

State effective

Additional explanation/

trative regulations (COMAR) Title/subject EPA approval date Pl
citation date citation at 40 CFR 52.1100
26.11.02 Permits, Approvals, and Registrations
26.11.02.09 ....ccoovvvvciereeinnne Sources Subject to Permits 11/16/09 2/10/12 [Insert page number Revised 26.11.02.09A(1), (2); lim-
to Construct and Approv- where the document be- ited approval.
als. gins].
26.11.02.10 ..o Sources Exempt from Per- 11/16/09 2/10/12 [Insert page number Revised 26.11.02.10A; limited ap-

mits to Construct and Ap-

provals.

gins].

where the document be-

proval.
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Code of Maryland adminis-
trative regulations (COMAR) Title/subject
citation

State effective Additional explanation/
date EPA approval date citation at 40 CFR 52.1100

* * * * * * *

20.79.01 Applications Concerning the Construction or Modification of Generating Stations and Overhead Transmission Lines—

General
20.79.01.01A, .01C, and SCOPE oot 12/28/09 2/10/12 [Insert page number Added; limited approval.
.01D. where the document be-
gins].
20.79.01.02A and .02B(1) Definitions .......cccccovriiiiienne 12/28/09 2/10/12 [Insert page number Added; limited approval.
through (13), (14)(a), (15), where the document be-
(16), and (18) through (20). gins].
20.79.01.06 ....ccveveeiieeeienne Modifications to Facilities at 12/28/09 2/10/12 [Insert page number Added; limited approval.
a Power Plant. where the document be-
gins].

20.79.02 Applications Concerning the Construction or Modification of Generating Stations and Overhead Transmission Lines—
Administrative Provisions

20.79.02.01 ..o, Form of Application ............. 2/10/97 2/10/12 [Insert page number Added; limited approval.
where the document be-
gins].
20.79.02.02 ....ccovveieeeeeenne Distribution of Application .... 2/10/97; 2/10/12 [Insert page number Added; limited approval.
11/8/04 where the document be-
gins].
20.79.02.03 ....ccciiieeeeeene Proceedings on the Applica- 2/10/97; 2/10/12 [Insert page number Added; Limited approval.
tion. 11/8/04 where the document be-
gins].

20.79.03 Applications Concerning the Construction or Modification of Generating Stations and Overhead Transmission Lines—Details
of Filing Requirements—Generating Stations

20.79.03.01 .cooviiiieeeeeieene Description of Generating 2/10/97; 2/10/12 [Insert page number Added; limited approval.
Station. 11/8/04 where the document be-
gins].
20.79.03.02A and .02B(1) Environmental Information ... 2/10/97; 2/10/12 [Insert page number Added; limited approval.
and (2). 11/8/04 where the document be-
gins].
Annotated Code of Maryland Title/subject State effective EPA approval date Additional explanation/
citation date citation at 40 CFR 52.1100

Public Utility Companies Article of the Annotated Code of Maryland

Section 7-205 ........ccceevruenne Electric Companies—Modi- 7/01/06 2/10/12 [Insert page number Added; limited approval.
fication of Power Plant. where the document be-
gins].
Section 7-207(a), (b)(1), (c), Generating Stations or 7/01/07 2/10/12 [Insert page number Added; limited approval.
(d), and (e). Transmission Lines—Gen- where the document be-
eral Certification Proce- gins].
dure.
Section 7-207.1(a) and (e) .. Generating Stations or 7/01/07 2/10/12 [Insert page number Added; limited approval.
Transmission Lines—On- where the document be-
site Generated Electricity; gins].
Approval Process.
Section 7-208 (a)(1), (b) Generating Stations or 7/01/01  2/10/12 [Insert page number Added; limited approval.
through (f), and (h)(2). Transmission Lines—Joint where the document be-
Construction of Station gins].

and Associated Lines.

* * * * *
[FR Doc. 2012—2984 Filed 2—-9-12; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 71

[Docket No. CDC-2012-0003]

RIN 0920-AA47

Establishment of User Fees for

Filovirus Testing of Nonhuman Primate
Liver Samples

AGENCY: Centers for Disease Control and
Prevention (CDC), Department of Health
and Human Services (HHS).

ACTION: Direct final rule and request for

comments.

SUMMARY: Through this Direct Final
Rule, the Centers for Disease Control
and Prevention (CDC), located within
the Department of Health and Human
Services (HHS) is establishing a user fee
for filovirus testing of all nonhuman
primates that die during HHS/CDC-
required 31-day quarantine period for
any reason other than trauma. We are
amending regulations to establish a
filovirus testing service at HHS/CDC
because testing is no longer being
offered by the only private, commercial
laboratory that previously performed
these tests. This testing service will be
funded through user fees. The direct
final rule does not impose any new
burdens on the regulated community
because the testing of non-human
primates for filovirus is a long-standing
requirement and the amount of the user
fee is consistent with the amount
previously charged commercially. HHS/
CDC is therefore publishing a direct
final rule because it does not expect to
receive any significant adverse comment
and believes that the establishment of
an HHS/CDC testing program and
imposition of user fees are non-
controversial. However, in this Federal
Register, HHS/CDC is simultaneously
publishing a companion notice of
proposed rulemaking that proposes
identical filovirus testing and user fee
requirements. If HHS/CDC does not
receive any significant adverse comment
on this direct final rule within the
specified comment period, it will
publish a notice in the Federal Register
confirming the effective date of this
final rule within 30 days after the
comment period on the direct final rule
ends and withdraw the notice of
proposed rulemaking. If HHS/CDC
receives any timely significant adverse
comment, it will withdraw the direct
final rule in part or in whole by
publication of a document in the
Federal Register within 30 days after
the comment period ends and proceed
with notice and comment under the

notice of proposed rulemaking
published elsewhere in this issue of the
Federal Register. A significant adverse
comment is one that explains: Why the
direct final rule is inappropriate,
including challenges to the rule’s
underlying premise or approach; or why
the direct final rule will be ineffective
or unacceptable without a change.

DATES: The direct final rule is effective
on March 12, 2012 unless significant
adverse comment is received by April
10, 2012. If we receive no significant
adverse comment within the specified
comment period, we intend to publish
a notice confirming the effective date of
the final rule in the Federal Register
within 30 days after the end of the
comment period on this direct final
rule. If we receive any timely significant
adverse comment, we will withdraw
this final rule in part or in whole by
publication of a notice in the Federal
Register within 30 days after the
comment period ends.

ADDRESSES: You may submit comments,
identified by “RIN 0920-AA47”: by any
of the following methods:

o Internet: Access the Federal e-
rulemaking portal at http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Division of Global Migration
and Quarantine, Centers for Disease
Control and Prevention, 1600 Clifton
Road NE., MS-03, Atlanta, Georgia
30333, ATTN: NHP DFR.

Instructions: All submissions received
must include the agency name and
docket number or Regulation Identifier
Number (RIN) for this rulemaking. All
comments will be posted without
change to http://regulations.gov,
including any personal information
provided. For detailed instructions on
submitting comments and additional
information on the rulemaking process,
see the “Public Participation” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
comments received, please go to
http://www.regulations.gov. Comments
will be available for public inspection
Monday through Friday, except for legal
holidays, from 9 a.m. until 5 p.m.,
Eastern Time, at 1600 Clifton Road NE.,
Atlanta, Georgia 30333. Please call
ahead to 1-866—-694—4867 and ask for a
representative in the Division of Global
Migration and Quarantine (DGMQ) to
schedule your visit. To download an
electronic version of the rule, access
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
questions concerning this direct final
rule: Ashley A. Marrone, JD, Centers for

Disease Control and Prevention, 1600
Clifton Road NE., Mailstop E-03,
Atlanta, Georgia 30333; telephone 404—
498-1600. For information concerning
program operations: Dr. Robert Mullan,
Centers for Disease Control and
Prevention, 1600 Clifton Road NE.,
Mailstop E-03, Atlanta, Georgia 30333;
telephone 404—498-1600.

SUPPLEMENTARY INFORMATION:
This preamble is organized as follows:

I. Public Participation

II. Background

III. Rationale for Direct Final Rule

IV. User Fees

V. Services and Activities Covered by User
Fees

VI. Analysis of User Fee Charge (Cost to
Government)

VII. Payment Instructions

VIIIL Regulatory Analysis

IX. References

1. Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written views, opinions,
recommendations, and data. Comments
received, including attachments and
other supporting materials, are part of
the public record and subject to public
disclosure. Do not include any
information in your comment or
supporting materials that you do not
wish to be disclosed publicly.
Comments are invited on any topic
related to this direct final rule.

II. Background

Filoviruses belong to a family of
viruses known to cause severe
hemorrhagic fever in humans and
nonhuman primates (NHPs). So far, only
two members of this virus family have
been identified: Ebola virus and
Marburg virus. Five species of Ebola
virus have been acknowledged: Zaire,
Sudan, Reston, Ivory Coast, and
Bundibugyo. Most strains of Ebola virus
can be highly fatal in humans, and
while the Reston strain is the only strain
of filovirus that has not been reported to
cause disease in humans, it can be fatal
in monkeys. (http://www.cdc.gov/
ncidod/dvrd/spb/mnpages/dispages/
filoviruses.htm).

Ebola hemorrhagic fever was first
recognized in 1976, when two
epidemics occurred in southern Sudan
and in Zaire. Since that time, multiple
outbreaks have occurred, mostly in
Central Africa, and all have been
associated with high (45-90%) case-
fatality rates in humans (for an updated


http://www.cdc.gov/ncidod/dvrd/spb/mnpages/dispages/filoviruses.htm
http://www.cdc.gov/ncidod/dvrd/spb/mnpages/dispages/filoviruses.htm
http://www.cdc.gov/ncidod/dvrd/spb/mnpages/dispages/filoviruses.htm
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://regulations.gov
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list see http://www.cdc.gov/ncidod/
dvrd/spb/mnpages/dispages/ebola/
ebolatable.htm). In these epidemics,
transmission of the disease originated or
occurred in a hospital (often by
contaminated needles) and was
followed by person-to-person
transmission by individuals who were
exposed to, or had close contact with
blood or secretions from seriously ill
patients.

The ecology, natural history, and
mode of transmission of Ebola virus in
nature, and of the related Marburg virus,
are becoming more clearly understood
with the implication of bats as
reservoirs. The incubation period for
Ebola disease is 59 days (range: 2—15
days) but can be shorter with parenteral
transmission. Disease onset is abrupt
and characterized by severe malaise,
headache, high fever, myalgia, joint
pains, and sore throat. The progression
is rapid and includes pharyngitis,
conjunctivitis, diarrhea, abdominal
pain, and occasionally facial edema and
jaundice. Severe thrombocytopenia can
occur, with hemorrhagic manifestations
ranging from petechiae to frank
bleeding. Death occurs primarily as a
result of multi-organ failures. There is
no specific therapy, and patient
management is usually limited to
supportive measures. The disease in
nonhuman primates is very similar to
that in humans, with a very high
mortality.

On January 19, 1990, in response to
the identification of Ebola-Reston virus
in NHPs imported from the Philippines,
HHS/CDC published interim guidelines
for handling NHPs during transit and
also during quarantine (1). Importers of
NHPs were informed by letter from the
HHS/CDC Director on March 15, 1990,
that they must comply with specific
isolation and quarantine standards
under 42 CFR part 71 for continued
registration as an importer of NHPs (2).

On March 23, 1990, HHS/CDC held a
meeting at CDC headquarters in Atlanta,
Georgia, at which the public could
comment on new guidelines for the
importation of NHPs and the potential
impact of a temporary ban on the
importation of cynomolgus monkeys
into the United States (3). After
considering information received at this
public meeting, coupled with an April
4, 1990 confirmation of asymptomatic
Ebola virus infection in four NHP
caretakers and serologic findings
suggesting that cynomolgus, African
green, and rhesus monkeys posed a risk
for human filovirus infection, HHS/CDC
concluded that these three species were
capable of being an animal host or
vector of human disease (4).

As aresult, on April 20, 1990, HHS/
CDC published a notice in the Federal
Register requiring a special-permit for
importing cynomolgus, African green,
and rhesus monkeys (5). To be granted
a special-permit, importers must submit
a plan to HHS/CDC describing specific
isolation, quarantine, and
communicable disease control
measures. The plan must detail the
measures to be carried out at every step
of the chain of custody, from
embarkation at the country of origin,
through delivery of the NHPs to the
quarantine facility and the completion
of the required quarantine period.
Additional requirements include
detailed testing procedures for all
quarantined NHPs to rule out the
possibility of filovirus infection. When
importers demonstrate compliance with
these special-permit requirements,
HHS/CDC authorizes continued
shipments under the same permit for a
period of 180 days. Certain components
of the special-permit requirement have
changed slightly in response to
surveillance findings and the
development of improved laboratory
tests. As indicated in the 1990 notice,
importers were informed of these
changes by letter from HHS/CDC (6).
The current special-permit notice
requires filovirus antigen-detection
testing on liver specimens from any
NHP that dies during quarantine for
reasons other than trauma (7, 8).
Antibody testing is also required on
surviving NHPs that exhibit signs of
possible filovirus infection before the
cohort is released from quarantine (9).

Since October 10, 1975, HHS/CDC has
prohibited the importation of NHPs
except for scientific, educational, or
exhibition purposes. Over time, various
measures (e.g., reports, letters,
guidelines, notices), have been used to
support implementation of these
regulations. On January 5, 2011 (76 FR
678), HHS/CDC posted a Notice of
Proposed Rulemaking (NPRM) to begin
the process of revising these
requirements. The NPRM was intended
to solicit public comment and feedback
on the issue of NHP importation to
determine the need for further
rulemaking. Please see the docket
details for HHS—-0S—-2011-0002 on
www.Regulations.gov, for more
information. The public comment
period ended on April 25, 2011. HHS/
CDC is now working toward finalizing
the proposed rule and is not seeking
additional comment on the NPRM
through this rulemaking.

Laboratory testing of suspected NHPs
and early detection of infected animals
within the quarantine period prevents
spread of disease among NHPs and

caretakers (4). Since the implementation
and strengthening of the 1990 special-
permit requirements for importing
nonhuman primates into the United
States, the morbidity and mortality of
imported animals has decreased from an
estimated 20% to less than 1% (10).
Since 1990, these laboratory tests have
been conducted by a single commercial
laboratory. Recently, a number of
circumstances have arisen such that this
laboratory is no longer able to perform
the testing for filovirus required on liver
specimens from monkeys that die
during the HHS/CDC-mandated
quarantine. Further, HHS/CDC notes
that the reagents required for this testing
are not commercially available and
production of the reagents requires a
biosafety level 4 laboratory (BSL—4). A
BSL—4 laboratory is also required during
part of the testing procedure. To our
knowledge, neither commercial entities
nor Federal laboratories other than those
at HHS/CDC are planning to offer this
service. Because HHS/CDC has the
required laboratory facility, access to the
reagents, and experienced personnel, it
has started performing this testing when
required and in the absence of a viable
alternative.

II1. Rationale for Direct Final Rule

Through this Direct Final Rule (DFR),
HHS/CDC is establishing a user fee to
reimburse HHS/CDC for the costs
incurred performing these tests. Upon
the effective date, every NHP quarantine
facility will be contacted by HHS/CDC’s
Division of Global Migration and
Quarantine (DGMQ), and will be
instructed how to transfer tissue
specimens to HHS/CDC for testing. After
receipt of the specimens, HHS/CDC will
process the specimens in its BSL—4
laboratory and test the specimens by an
antigen-detection enzyme-linked
immunosorbant assay (ELISA) or other
appropriate methodology. Each
specimen will be held for six months.
After six months, the specimen will be
disposed of following established HHS/
CDC protocol. Based on information
supplied by the commercial laboratory,
HHS/CDC estimates that between 100
and 150 specimens per year are
expected to be received and tested.
Results will be provided to the NHP
importers. If a positive test result is
found, HHS/CDC will ensure that the
NHP cohort is not released from HHS/
CDC required quarantine until the
health status of the full cohort is
determined. This testing protocol will
be maintained until further notice.

HHS/CDC has chosen to publish a
Direct Final Rule (DFR) because we
view this as a non-controversial action
and anticipate no significant adverse


http://www.cdc.gov/ncidod/dvrd/spb/mnpages/dispages/ebola/ebolatable.htm
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comment. This DFR does not create any
additional requirements or burden upon
the regulated community. A significant
adverse comment is one that explains:
(1) Why the direct final rule is
inappropriate, including challenges to
the rule’s underlying premise or
approach; or (2) why the direct final
rule will be ineffective or unacceptable
without a change. In determining
whether a comment necessitates
withdrawal of this direct final rule,
HHS/CDC will consider whether it
warrants a substantive response in a
notice and comment process. If we
receive significant adverse comment on
this direct final rule, we will publish a
timely withdrawal in the Federal
Register informing the public that the
amendment in this rule will not take
effect. If this DFR is withdrawn, we will
address all public comments in any
subsequent final rule based on the
Notice of Proposed Rulemaking which
is published simultaneously in the
Federal Register.

Nothing in this DFR is intended to
prohibit a private sector facility from
developing the capability and offering
this same service in the future. The
testing of non-human primate samples
is necessary to prevent and control a
potential outbreak of a filovirus
infection in imported monkeys and to
prevent the potential spread of
filoviruses to humans.

IV. User Fees

Title V of the Independent Offices
Appropriation Act of 1952 (31 U.S.C.
9701) (“IOAA”) provides general
authority to Federal agencies to
establish user fees through regulations.
The IOAA sets parameters for any fee
charged under its authority. Each charge
shall be:

(1) Fair; and

(2) Based on—

(A) The costs to the Government;

(B) The value of the service or thing
to the recipient;

(C) Public-policy or interest served;
and

(D) Other relevant facts.

OMB Circular A-25 (“the Circular”)
establishes general policy for
implementing user fees, including
criteria for determining amounts and
exceptions, and guidelines for
implementation. According to the
Circular, its provisions must be applied
to any fees collected pursuant to the
IOAA authority.

The Circular states that “[a] user
charge
* * * will be assessed against each
identifiable recipient for special benefits

derived from Federal activities beyond
those received by the general public.”
The Circular gives three examples of
when the special benefit is considered
to accrue, including when a
Government service: (a) Enables the
beneficiary to obtain more immediate or
substantial gains or values (which may
or may not be measurable in monetary
terms) than those that accrue to the
general public (e.g., receiving a patent,
insurance, or guarantee provision, or a
license to carry on a specific activity or
business or various kinds of public land
use); or (b) provides business stability or
contributes to public confidence in the
business activity of the beneficiary (e.g.,
insuring deposits in commercial banks);
or (c) is performed at the request of, or
for the convenience of, the recipient,
and is beyond the services regularly
received by other members of the same
industry or group or by the general
public (e.g., receiving a passport, visa,
airman’s certificate, or a Customs
inspection after regular duty hours).

The Circular sets forth guidelines for
determining the amount of user charges
to assess. When the Government is
acting in its sovereign capacity, user
charges should be sufficient to cover the
full cost to the Federal Government of
providing the service, resource, or good.

The Circular sets forth criteria for
determining full cost. “Full cost
includes all direct and indirect costs to
any part of the Federal Government of
providing a good, resource, or service.”
Examples of these types of costs
include, but are not limited to, direct
and indirect personnel costs, including
salaries and fringe benefits; physical
overhead, consulting, and other indirect
costs, including material and supply
costs, utilities, insurance, travel, and
rents; management and supervisory
costs; and the costs of enforcement,
collection, research, establishment of
standards, and regulation. Full costs are
determined based on the best available
records of the agency.

Agencies are responsible for the
initiation and adoption of user charge
schedules consistent with the guidance
listed in the Circular. In doing so,
agencies should identify the services
and activities covered by the Circular;
determine the extent of the special
benefits provided; and apply the
principles set forth in the Circular in
determining full cost or market cost as
appropriate.

Finally, CDC has legal authority to
retain collected user fees through its
annual appropriations bill. In fiscal year
2012, this authority is provided through
the Consolidated Appropriations Act of

2012, Public Law 112-74, 125 Stat.
1069, 1070 (2011).

V. Services and Activities Covered by
User Fee

HHS/CDC is establishing a user fee to
recoup the costs associated with
performing the required testing. The
user fee will cover the costs of the test
for filovirus for specimens submitted to
HHS/CDC. The following is a list of
services and activities that are covered
by the user fee:

¢ Providing information to the
participants about the service, including
instructions on submission of samples
and payment;

¢ Receiving payment and maintaining
account, including distributing funds;

e Tracking the shipment to ensure a
safe arrival at HHS/CDC;

¢ Providing reagents for and
performing the antigen-detection test on
submitted NHP liver samples in a BSL—
4, high-containment facility;

e Performing all provided services in
accordance with industry standards,
including quality assurance, handling
and processing procedures, and
hazardous medical waste guidelines;
and

e Ensuring that the importer receives
the test results in a timely manner.

VI. Analysis of User Fee Charge (Cost
to the Government)

HHS/CDC’s analysis of costs to the
Government is based on the current
methodology (ELISA) used to test NHP
liver samples. This cost determines the
amount of the user fee. HHS/CDC notes
that the use of a different methodology
or changes in the availability of ELISA
reagents will affect the amount of the
user fee. HHS/CDC will impose the fee
by schedule and will notify importers of
changes to the user fee by notice in the
Federal Register. Importers may also
contact HHS/CDC at 404—498-1600 or
check its Web site (http://www.cdc.gov/
animalimportation/) for an up-to-date
fee schedule.

In its analysis of cost, HHS/CDC
considered five components: (1) The
cost of reagents and materials; (2) the
cost of the BSL—4 laboratory in reagent
production and during the assay; (3) the
cost of irradiation of the sample; (4)
personnel costs to perform the testing;
and (5) administrative costs. The total
cost to the Government is summarized
in Table 1 followed by a description of
each component; all monies reflected
are in U.S. Dollars (USD).
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TABLE 1—SUMMARY CALCULATIONS
OF USER FEE CHARGE-PER-TEST

Components ((EJOS%S)
1. Use of reagents and other mate-

HAlS oo $100
2. Use of BSL—4 lab facility ................ 112
3. Irradiation (inactivation) of sample 150
4. Personnel costs to conduct testing 145
5. Administrative costs ...........cccoceeeen. 33

ESTIMATED TOTAL ....ccceevvreenee 540
User Fee ....ovviieiiieeeieeeeeee 540

The first component in the estimate is
the cost of the reagent materials and
other materials necessary to perform the
test. Two reagents are used to prepare
the specific antibodies needed in the
test. These reagents are not
commercially available and must be
made in-house by HHS/CDC scientists.
Since these reagents are not
commercially available, there is no
commercial or observable product
pricing. HHS/CDC estimates the cost for
these reagents to be $70.00. This amount
includes the cost of production and
validation of the reagents. Material costs
include plastic plates, pipettes, and
other reagents. These items are available
commercially and their cost is estimated
at $30.00. Thus, the total estimated cost
for this component totals $100.00 per
test. This cost can be a bit higher or
lower depending on how many tests are
run at the same time. If the test requests
come in one at a time, then the cost
might be above $100, if there is more
than one request at a time, the cost
might be a bit less than $100. The test
calls for the same amount of reagents for
one or 3 samples to test.

The second component is the cost of
the BSL—4 facility that is used to
develop the reagents. We have estimated
this cost on the charges made by
University of Texas Medical Branch at
Galveston (UTMB) of $28 per hour. The
UTMB is the only BSL—4 facility in the
United States that has developed
commercial fees for the use of their labs.
In the ELISA methodology, scientists
need four hours in the BSL—4 laboratory
to process the sample. The cost of this
component is $112.00.

The third component in the cost
estimate is the cost to inactivate the
sample by irradiation in an irradiator.
For this component, we estimate the
cost to use an irradiator at $30 per hour.
This estimate is based on a five-year
cost of $300,000 to HHS/CDC to run and
maintain the irradiator. Irradiators are
extremely expensive to maintain for a
number of reasons. Only research
facilities have irradiator equipment
because of the need to inactivate high-

hazard pathogens. Safety restrictions on
irradiators are complex and time
consuming; requiring frequent,
professional safety inspections and
complex annual training for all
personnel that work with or near the
irradiator. Finally, a high level of
security must be maintained because the
complexities of using irradiators and the
specimens being irradiated require
access to be controlled and monitored.
Typically it takes five hours to
inactivate a sample, at a total estimated
irradiation cost of $150.

The fourth component of the cost is
the hourly wage and benefits of
personnel who perform the laboratory
tests. We assume that the scientist
performing the test is a microbiologist
with a masters’ degree. Most of the
personnel in this category are paid at a
GS 11 level. For the purposes of this
estimate, we have assumed a pay level
of GS 11, Step 3. We set the basic wage
at $25.70 per hour, and a benefit of 30%
for a total hourly salary of $33.41 an
hour (U.S. Office of Personnel
Management 2010 General Schedule
(GS) Locality Pay Tables for Atlanta;
http://www.opm.gov/oca/11tables/
indexgs.asp). In total, the tests take
about 13 hours (four hours in the BSL—
4; three hours of irradiation; and six
hours running the test with
interpretation). However, we assume
that the person working on this test will
be carrying on other duties
simultaneously. Therefore, we assign
one-third of the 13 hours of work time
to the fourth part, or $145.00 ($434.33/
3).

The fifth and final component is the
administrative costs related to test result
collection and dissemination. The
individual responsible for the activities
under this component is typically in a
supervisory position. The supervisor
examines the assay to ensure that the
positive and negative tests (quality
controls) are accurate, and to ensure that
the test was performed according to
prescribed scientific standards. The
supervisor puts the results on a
response form and sends the results to
the importer with a copy to CDC’s
Division of Global Migration and
Quarantine (DGMQ). To calculate this
cost, we used half an hour of the salary
and benefits of a GS 14 level, Senior
Health Scientist (601 series). The hourly
rate of a GS14, level 3 is $50 (U.S. Office
of Personnel Management 2010 General
Schedule (GS) Locality Pay Tables for
Atlanta; http://www.opm.gov/oca/
10tables/indexgs.asp). We added 30% of
the hourly rate for benefits to total
$65.00. Thirty minutes of this
individual’s time is $33.00.

Total cost: Adding these parts (Table
1) results in a grand total of $540. We
note that our results can potentially vary
from this figure for a couple of reasons.
First, as mentioned already, commercial
data are not available for some of the
reagents so our calculation of their costs
is an estimate and not based on
observed market pricing. Second, the
costs will vary depending on how many
tests are conducted at one time. If
multiple tests are run concurrently, then
the costs would be a bit less. If only one
test is conducted at one time, the costs
will be relatively higher. Therefore, we
set the cost of reimbursement per test at
$540. We feel confident that this is a fair
price to the importers because this
amount is consistent with the sum
charged by the commercial lab of
$500.00 that previously performed these
tests. We also note that our assumption
of the effect of multiple tests is
supported by past experience. HHS/CDC
receives notification of about 100 to 150
requests performed per year. Although
HHS/CDC cannot control the flow of
tests and cannot forecast how many
tests will be underway at any given
point in time, HHS/CDC estimates that
the total amount of fees charged will
range from about $50,000 to $75,000 per
year. The user fee charged for the testing
will cover the costs of the test.

HHS/CDC will impose the user fee by
schedule. An up-to-date fee schedule is
available from the Division of Global
Migration & Quarantine, Centers for
Disease Control and Prevention, 1600
Clifton Road, Atlanta, Georgia 30333,
404-498-1600, or [insert url of Web
site].

VII. Payment Instructions

HHS/CDC Importers should submit a
check or money order in the amount of
$540.00 (USD) made payable to Centers
for Disease Control and Prevention for
each test conducted at the time that
specimens are submitted to the CDC for
testing. The check(s) should be sent to
Centers for Disease Control and
Prevention, P.O. Box 15580, Atlanta, GA
30333.

VIII. Regulatory Analyses

A. Required Regulatory Analyses under
Executive Orders 12866 and 13563

We have examined the impacts of the
direct final rule under Executive Orders
12866 and 13563, which direct agencies
to assess all costs and benefits of
available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages,
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distributive impacts, and equity).
Because the purpose of this rule is to
provide a framework to determine a fair
fee to charge for a service that has
become unavailable in private,
commercial markets within the United
States, we have determined that the rule
will not violate the intent of either of
the Executive Orders because it will in
no way prevent a private entity from
entering the field and providing a
similar, privatized service. If any private
entity expresses an interest in providing
this service, we will strongly encourage
them to do so.

B. Regulatory Flexibility Act

We have examined the impacts of the
direct final rule under the Regulatory
Flexibility Act (5 U.S.C. 601-612).
Unless we certify that the rule is not
expected to have a significant economic
impact on a substantial number of small
entities, the Regulatory Flexibility Act,
as amended by the Small Business
Regulatory Enforcement Fairness Act
(SBREFA), requires agencies to analyze
regulatory options that would minimize
any significant economic impact of a
rule on small entities. We certify that
this rule will not have a significant
economic impact on a substantial
number of small entities within the
meaning of the RFA.

C. Small Business Regulatory
Enforcement Fairness Act of 1996

This regulatory action is not a major
rule as defined by Sec. 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This direct final
rule will not result in an annual effect
on the economy of $100,000,000 or
more; a major increase in cost or prices;
or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

D. The Paperwork Reduction Act of
1995

HHS/CDC has reviewed the
information collection requirements of
the direct final rule and has determined
that the information collection
requested in the direct final rule is
already approved by the Office of
Management and Budget (OMB) under
OMB Control No. 0920-0263, expiration
date 6/30/2014. The direct final rule
does not contain any new data
collection or record keeping
requirements.

E. National Environmental Policy Act
(NEPA)

Pursuant to 48 FR 9374 (list of HHS/
CDC program actions that are
categorically excluded from the NEPA
environmental review process), HHS/
CDC has determined that this action
does not qualify for a categorical
exclusion. In the absence of an
applicable categorical exclusion, the
Director, CDC, has determined that
provisions amending 42 CFR 71.53 will
not have a significant impact on the
human environment. Therefore, neither
an environmental assessment nor an
environmental impact statement is
required.

F. Civil Justice Reform (Executive Order
12988)

This direct final rule has been
reviewed under Executive Order 12988,
Civil Justice Reform. Under this direct
final rule: (1) All State and local laws
and regulations that are inconsistent
with this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

G. Executive Order 13132 (Federalism)

The Department has reviewed this
rule in accordance with Executive Order
13132 regarding federalism, and has
determined that it does not have
“federalism implications.” The rule
does not “have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

H. Plain Language Act of 2010

Under Public Law 111-274 (October
13, 2010), executive Departments and
Agencies are required to use plain
language in documents that explain to
the public how to comply with a
requirement the Federal Government
administers or enforces. HHS has
attempted to use plain language in
promulgating this rule consistent with
the Federal Plain Writing Act
guidelines.

I. Conclusion

In accordance with the provisions of
Executive Order 12866, this direct final
rule was not reviewed by the Office of
Management and Budget.
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List of Subjects in 42 CFR Part 71

Communicable diseases, Public
health, Quarantine, Reporting and
recordkeeping requirements, Testing,
User fees.

For the reasons set forth in the
preamble, amend 42 CFR part 71 as
follows:

©

PART 71—FOREIGN QUARANTINE

m 1. The authority citation for part 71
continues to read as follows:

Authority: Secs. 215 and 311 of the Public
Health Service (PHS) Act, as amended (42
U.S.C. 216, 243); section 361-369, PHS Act,
as amended (42 U.S.C. 264—-272); 31 U.S.C.
9701.

Subpart F—Importations

m 2.In §71.53, add paragraph (j) to read
as follows:

§71.53 Nonhuman primates.
* * * * *

(j) Filovirus testing fee. (1) Effective
March 12, 2012, non-human primate
importers shall be charged a fee for
filovirus testing of non-human primate
liver samples submitted to the Centers
for Disease Control and Prevention
(CDQ).
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(2) The fee shall be based on the cost
of reagents and other materials
necessary to perform the testing; the use
of the laboratory testing facility;
irradiation for inactivation of the
sample; personnel costs associated with
performance of the laboratory tests; and
administrative costs for test planning,
review of assay results, and
dissemination of test results.

(3) An up-to-date fee schedule is
available from the Division of Global
Migration & Quarantine, Centers for
Disease Control and Prevention, 1600
Clifton Road, Atlanta, Georgia 30333.
Any changes in the fee schedule will be
published in the Federal Register.

(4) The fee must be paid in U.S.
dollars at the time that the importer
submits the specimens to HHS/CDC for
testing.

Dated: January 19, 2012.

Kathleen Sebelius,

Secretary.

[FR Doc. 2012—-2843 Filed 2—9-12; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2011-0002]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to

adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
in the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—4064, or (email)
Luis.Rodriguez3@fema.dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Federal
Insurance and Mitigation Administrator
has resolved any appeals resulting from
this notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and

modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

Flooding source(s)

Location of referenced elevation

* Elevation in feet
+ Elevation in feet
#Depth in feet

above ground
A Elevation in me-

(NGVD)

(NAVD) Communities

affected

ters (MSL)
Modified

Humphreys County, Mississippi, and Incorporated Areas

Docket No.: FEMA-B-1159

Shallow Flooding

Yazoo River ......ccccceveeeveciinnenn.

An area bounded by the county boundary to the west and
south, the William M. Whittington Channel Levee to the
east, and the confluence with Silver Creek and Straight
Bayou to the north.

Approximately 10 miles upstream of State Highway 12 .....

+100 | Unincorporated Areas of
Humphreys County
+117 | Unincorporated Areas of

Humphreys County.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in me-
ters (MSL)
Modified

Communities
affected

Approximately 19.5 miles upstream of State Highway 12 ..

+120

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES

Unincorporated Areas of Humphreys County
Maps are available for inspection at 102 Castleman Street, Belzoni, MS 39038.

Taney County, Missouri, and Incorporated Areas

Docket No.: FEMA-B-1175

Beaver Creek (backwater ef- From the White River confluence to approximately 685 +698 | Unincorporated Areas of
fects from White River). feet upstream of the White River confluence. Taney County.
Bee Creek (backwater effects From the White River confluence to approximately 1,700 +698 | Unincorporated Areas of
from White River). feet upstream of the White River confluence. Taney County.
Bull Creek (backwater effects From the White River confluence to approximately 0.5 +716 | City of Rockaway Beach,
from White River). mile upstream of the White River confluence. Unincorporated Areas of
Taney County.
Big Shoals Lake ..........ccceeueunee. Entire shoreline ... +724 | Unincorporated Areas of
Taney County.
Cooper Creek (backwater ef- From the White River confluence to approximately 685 +724 | City of Branson, Unincor-
fects from White River). feet upstream of the White River confluence. porated Areas of Taney
County.
Silver Creek (backwater effects | From the White River confluence to approximately 0.8 +698 | Unincorporated Areas of
from White River). mile upstream of the White River confluence. Taney County.
Swan Creek (backwater effects | From the White River confluence to approximately 1,290 +698 | City of Forsyth, Unincor-
from White River). feet upstream of Strawberry Road. porated Areas of Taney
County.
White River ........cccccvviiniiiieens At the downstream side of Powersite Dam ............cccccee... +698 | City of Forsyth, Unincor-
porated Areas of Taney
County.
At the White County, Arkansas boundary .........c.cccocceeveene +698
White River Tributary 16 (back- | From the White River confluence to approximately 1.5 +698 | Unincorporated Areas of
water effects from White miles upstream of the White River confluence. Taney County.
River).
White River Tributary 24 (back- | From the White River confluence to approximately 430 +698 | Unincorporated Areas of
water effects from White feet downstream of Frisco Hills Road. Taney County.
River).
White River Tributary 30 (back- | From the White River confluence to approximately 0.5 +698 | City of Forsyth, Unincor-
water effects from White mile upstream of the White River confluence. porated Areas of Taney
River). County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Branson

ADDRESSES

Maps are available for inspection at City Hall, 110 West Maddux Street, Suite 210, Branson, MO 65616.

City of Forsyth

Maps are available for inspection at City Hall, 15405 U.S. Route 160, Forsyth, MO 65653.

City of Rockaway Beach

Maps are available for inspection at City Hall, 2764 State Route 176, Rockaway Beach, MO 65740.
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Unincorporated Areas of Taney County
Maps are available for inspection at the Taney County Courthouse, 132 David Street, Forsyth, MO 65653.

Rio Arriba County, New Mexico, and Incorporated Areas
Docket No.: FEMA-B-1112

Llano Ditch Tributary Just downstream of McCurdy Road Northwest +5655 | Pueblo of Ohkay Owingeh,
Unincorporated Areas of

Rio Arriba County.
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* Elevation in feet
(NGVD)
+ Elevation in feet
NAVD .
Flooding source(s) Location of referenced elevation # Dt(apth in)feet Cog?frg&r‘;lttjles
above ground
A Elevation in me-
ters (MSL)
Modified
Just upstream of SImmons Lane ........cccccceveeveniencniienens +5705
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Pueblo of Ohkay Owingeh
Maps are available for inspection at the Pueblo of Okhay Owingeh Governor’s Office, 1 Kee Road, Espanola, NM 87532.
Unincorporated Areas of Rio Arriba County
Maps are available for inspection at the Rio Arriba County Clerk’s Office, 1122 Industrial Park Road, Espanola, NM 87532.
Jefferson County, Pennsylvania (All Jurisdictions)
Docket No.: FEMA-B-1128
Big RUN ..o Approximately 1,500 feet downstream of the confluence +1281 | Township of Henderson.
with Trout Run.
Approximately 250 feet downstream of the confluence +1284
with Trout Run.
Falls Creek ......cccocvvvieniinieenn. Approximately 1,740 feet downstream of the confluence +1399 | Township of Washington.
with Wolf Run.
Approximately 1,450 feet upstream of the confluence with +1415
Wolf Run.
Fivemile Run ........ccccooviiiiennen. Approximately 260 feet upstream of the confluence with +1220 | Township of Rose.
Sandy Lick Creek.
Approximately 240 feet upstream of the confluence with +1231
Swamp Run.
Mahoning Creek .........cccceveruees Approximately 0.66 mile downstream of Lincoln Avenue ... +1227 | Township of Young.
Approximately 0.64 mile downstream of Lincoln Avenue ... +1227
Mahoning Creek ........ccccceveruens At the confluence with EIK Run ... +1234 | Borough of Punxsutawney.
Approximately 450 feet upstream of Graffius Avenue, on +1234
Elk Run.
Mahoning Creek ........cccceveeeee. Approximately 0.44 mile upstream of the confluence with +1237 | Township of Bell.
Elk Run.
Approximately 0.46 mile upstream of the confluence with +1237
Elk Run.
Rattlesnake Creek ........ccce...... Approximately 200 feet upstream of the confluence with +1468 | Township of Washington.
Rattlesnake Run.
Approximately 250 feet upstream of the confluence with +1468
Rattlesnake Run.
Redbank Creek ........cccccevveennnen. Approximately 1 mile upstream of the confluence with +1210 | Township of Rose.
Coder Run.
Approximately 0.70 mile downstream of White Street ........ +1212
Sandy Lick Creek .......ccccceeeeene Approximately 0.28 mile downstream of 2nd Street ........... +1216 | Township of Rose.
Approximately 1,050 feet downstream of 2nd Street ......... +1217

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES
Borough of Punxsutawney
Maps are available for inspection at the Mahoning East Civic Center, 301 East Mahoning Street, Punxsutawney, PA 15767.
Township of Bell
Maps are available for inspection at the Bell Township Building, 103 Runway Drive, Punxsutawney, PA 15767.
Township of Henderson
Maps are available for inspection at the Henderson Township Hall, 2801 Pine Run Road, Sigel, PA 15767.
Township of Rose
Maps are available for inspection at the Rose Township Hall, 17042 State Route 36, Brookville, PA 15825.
Township of Washington
Maps are available for inspection at the Washington Township Office, 2933 Airport Road, Falls Creek, PA 15840.
Township of Young
Maps are available for inspection at the Young Township Office, 1517 Walston Road, Walston, PA 15781.




Federal Register/Vol. 77, No. 28/Friday, February 10, 2012/Rules and Regulations

6979

Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in me-
ters (MSL)
Modified

Communities
affected

Burnet County, Texas, and Incorporated Areas

Docket No.: FEMA-B-1061

Colorado River .........cccceevrennen. Approximately 0.88 mile upstream of the confluence with +163 | Unincorporated Areas of
Wolf Hollow Creek. Burnet County.
At the confluence of Varnhagan Creek .............ccccceiiennnnne. +768
*National Geodetic Vertical Datum.
+ North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Unincorporated Areas of Burnet County
Maps are available for inspection at 220 South Pierce Street, Burnet, TX 78611.
Ector County, Texas, and Incorporated Areas
Docket No.: FEMA-B-1047
Flooding Effects of Eastside Just downstream of Pacific Union Railroad ........................ +2887 | City of Odessa, Unincor-
Channel and its Split Flow. porated Areas of Ector
County.
Just downstream of Pueblo Avenue ...........cccccceeiiiiiennnne +2906
Approximately 200 feet upstream of the intersection of +2912
Custer Avenue and Eastside Channel.
Flooding Effects of Monahans Just upstream of Grandview Road ..........ccocceevviiieenennnenne +2842 | Unincorporated Areas of
Draw. Ector County.
Just upstream of South Crane Avenue ..........c.ccocevvreennenne +2878
Just upstream of West County Road ..........cccceceevieeneienenne +2884
Just upstream of Westcliff Drive ........c.ccocerceeviiiiiniciene +3009
Just upstream of State Highway 866 ...........cccccvvveivrieenicnns +3043
Flooding effects of Far East At the confluence of East Side Channel ..........cccccocceeieenne +2857 | City of Odessa, Unincor-
Channel and its subsidiary porated Areas of Ector
channels. County.
Approximately 450 feet upstream of the intersection of +2899
Caliche Road.
Just upstream of Maple Avenue ..........cccceceeiiiiieenecenenne +2907
Flooding effects of West Side At the confluence of Monahans Draw ...........ccccceciiieeineene +2896 | City of Odessa.
Drainage Channel.
Just upstream of West 16th Street ..........ccocceviiiiiiniiene +2909
*National Geodetic Vertical Datum.
+ North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Odessa
Maps are available for inspection at 411 West 8th Street, Odessa, TX 79761.
Unincorporated Areas of Ector County
Maps are available for inspection at 521 North Texas Street, Odessa, TX 79761.
Wasatch County, Utah, and Incorporated Areas
Docket No.: FEMA-B-1083
Center CreeK .....cocoevevvevreeeninene At the confluence with Surplus Canal .........cccccoviiiieeniene +5628 | City of Heber City, Town of
Independence, Unincor-
porated Areas of Wasatch
County.
Approximately 2,914 feet upstream of the upper Center +6573
Creek Road crossing.
Humbug Canal .......ccc.cccenennnnns At the confluence with Center Creek .........cocevvrvencrieennenns +5685 | City of Heber City, Unincor-
porated Areas of Wasatch
County.
Approximately 566 feet upstream of 600 South Street ...... +5692
Lake Creek ......ccccoeveeeeieenennnne. At the diversion to South Lake Creek and North Lake +5860 | Unincorporated Areas of
Creek. Wasatch County.
Approximately 0.73 mile upstream of Lake Pines Drive ..... +6738
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* Elevation in feet
(NGVD)
+ Elevation in feet
NAVD .
Flooding source(s) Location of referenced elevation # Dt(apth in)feet Cog?frgaglttjles
above ground
A Elevation in me-
ters (MSL)
Modified
Lower Wasatch Canal .............. At U.S. RoUte 189 ..o +5634 | City of Heber City, Unincor-
porated Areas of Wasatch
County.
Approximately 800 feet upstream of Mill Road ................... +5694
North Lake Creek .......cccooeune Approximately 800 feet upstream of Mill Road ................... +5694 | City of Heber City, Unincor-
porated Areas of Wasatch
County.
At the diversion from Lake Creek .........cccccooeviiienencennenne. +5860
Snake Creek .....cccoevveeieeeiinens At the confluence with the Middle Provo River ................... +5422 | City of Midway, Unincor-
porated Areas of Wasatch
County.
Approximately 210 feet upstream of Warm Springs Road +5760
South Lake Creek ........cccevueee. Approximately 566 feet upstream of 600 South Street ...... +5692 | City of Heber City, Unincor-
porated Areas of Wasatch
County.
At the diversion from Lake Creek .........ccccooevvrvcnincennenne. +5860
Surplus Canal .......ccccoovveinnenen. At the confluence with the Middle Provo River ................... +5433 | City of Heber City, Unincor-
porated Areas of Wasatch
County.
At U.S. Route 189 ..o +5634
Upper Provo River .........cc........ Approximately 0.52 mile downstream of State Route 32 ... +6186 | Unincorporated Areas of
Wasatch County.
Approximately 0.28 mile upstream of Moonlight Drive ....... +6426

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Heber City

ADDRESSES

Maps are available for inspection at 75 North Main Street, Heber City, UT 84032.

City of Midway

Maps are available for inspection at 75 North 100 West, Midway, UT 84032.

Town of Independence

Maps are available for inspection at 4530 East Center Creek Road, Heber City, UT 84032.

Unincorporated Areas of Wasatch County

Maps are available for inspection at 25 North Main Street, Heber City, UT 84032.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: January 30, 2012.
Sandra K. Knight,

Deputy Associate Administrator for
Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.

[FR Doc. 2012-3171 Filed 2-9-12; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2011-0002]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being

already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
in the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
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Street SW., Washington, DC 20472,
(202) 646—4064, or (email)
Luis.Rodriguez3@fema.dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Federal
Insurance and Mitigation Administrator
has resolved any appeals resulting from
this notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for

each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

* Elevation in feet

(NGVD)
+ Elevation in feet
(NAVD)
State City/town/county Source of flooding Location # Depth in feet
above ground
A Elevation in
meters (MSL)
Modified
Unincorporated Areas of Nowata County, Oklahoma Docket No.: FEMA-B-1171
Oklahoma ........cccoeueeee. Unincorporated Areas Southwest Tributary ......... At the downstream side of E0230 Road .. +687
of Nowata County.
Approximately 0.4 mile upstream of +696

E0230 Road.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES
Unincorporated Areas of Nowata County

Maps are available for inspection at the Nowata County Office, 229 North Maple Street, Nowata, OK 74048.

Flooding source(s)

Location of referenced elevation

* Elevation in feet
+ Elevation in feet

#Depth in feet
above ground
A Elevation in
meters (MSL)

(NGVD)

(NAVD)
Communities affected

Modified

St. Lucie County, Florida, and Incorporated Areas Docket No.: FEMA-B-1164

At the confluence with Fivemile Creek

Approximately 1,385 feet upstream of Summit Street
At Peterson Road

Approximately 0.5 mile upstream of Peterson Road

+12 | City of Fort Pierce, Unincor-
porated Areas of St. Lucie
County.

+18

+16 | City of Fort Pierce, Unincor-
porated Areas of St. Lucie
County.

+16
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* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
Flooding source(s) Location of referenced elevation #Depth in feet Communities affected
above ground
A Elevation in
meters (MSL)
Modified
Howard CreeK ......cccevvvveevnnennn. Approximately 1,635 feet downstream of Southeast +6 | City of Port St. Lucie, Unin-
Ballantrae Boulevard. corporated Areas of St.
Lucie County.
Approximately 0.6 mile upstream of Southeast Westmore- +13
land Boulevard.

Ponding Area ........cccecvriienen. Ponding area bounded by Virginia Park Boulevard to the +15 | City of Fort Pierce, Unincor-
north, west, and south, and South 35th Street to the porated Areas of St. Lucie
east. County.

Ponding Area ........cccccoceeeinnne Ponding area bounded by State Highway 70 to the north, +15 | City of Fort Pierce, Unincor-
South 35th Street to the west, Cortez Boulevard to the porated Areas of St. Lucie
south, and South 29th Street to the east. County.

Ponding Area ........cccceeeiiieeennes Ponding area bounded by State Highway 70 to the north, +16 | City of Fort Pierce, Unincor-
South 29th Street to the west, Cortez Boulevard to the porated Areas of St. Lucie
south, and Placid Avenue to the east. County.

Ponding Area .........ccccccveiiennn. Ponding area bounded by Royal Palm Drive to the north, +17 | City of Fort Pierce, Unincor-
South 25th Street to the west, Cortez Boulevard to the porated Areas of St. Lucie
south, and South 19th Street to the east. County.

Ponding Area ........ccccceceeeiinnne Ponding area bounded by Cortez Boulevard to the north, +17 | City of Fort Pierce, Unincor-
South 25th Street to the west, Edwards Road to the porated Areas of St. Lucie
south, and Admiral Street to the east. County.

Ponding Area ........ccccceeeeiieeenes Ponding area bounded by Arnold Road to the north, +14 | City of Fort Pierce.

Fivemile Creek to the west, Kirby Loop Road to the
south, and Virginia Park Boulevard to the east.

Ponding Area .........cccceciiieenen. Ponding area bounded by State Highway 70 to the north, +16 | City of Fort Pierce.
South 35th Street to the west, Cortez Boulevard to the
south, and South 29th Street to the east.

Ponding Area ........ccccceceeeinnnne Ponding area bounded by State Highway 70 to the north, +17 | City of Fort Pierce.
South 35th Street to the west, Cortez Boulevard to the
south, and South 29th Street to the east.

Ponding Area .......ccccecieieennnen. Ponding area bounded by Linda Sue Circle to the north, +17 | City of Fort Pierce.
west, south, and east.

Tenmile Creek Tributary ........... At McCarty ROad ......ccceoiiiiiiiiiieeeie e +19 | City of Port St. Lucie, Unin-

corporated Areas of St.
Lucie County.
Approximately 1,400 feet upstream of Newell Road .......... +21

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Fort Pierce

Maps are available for inspection at City Hall, 100 North U.S. Route 1, Fort Pierce, FL 34950.

City of Port St. Lucie

ADDRESSES

Maps are available for inspection at City Hall, 121 Southwest Port St. Lucie Boulevard, Port St. Lucie, FL 34984.

Unincorporated Areas of St. Lucie County
Maps are available for inspection at the St. Lucie County Building Department, 2300 Virginia Avenue, Fort Pierce, FL 34982.

White County, lllinois, and Incorporated Areas Docket No.: FEMA-B-1174

Griffith Lake ......cccoceeviiriiiiiieens Entire shoreline ..o +391 | City of Carmi.
Little Wabash River .................. Approximately 0.7 mile upstream of County Highway 23 ... +377 | City of Carmi, Unincor-
porated Areas of White
County.
At County Road 1200 East (Lowe Road) ........ccccocvreenenne. +381
Old Channel Wabash River ...... Approximately 0.82 mile downstream of Mulberry Street +386 | City of Grayuville.
extended.
Approximately 250 feet downstream of North Street ex- +386
tended.
Unnamed Ponding Area ........... Entire area of ponding north of the abandoned railroad .... +398 | City of Carmi, Unincor-
porated Areas of White
County.
Unnamed Tributary to Little Wa- | At the upstream side of College Boulevard ..............cc.c.... +379 | City of Carmi, Unincor-
bash River. porated Areas of White
County.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities affected

Modified
At the downstream side of the abandoned railroad (ap- +394
proximately 1.94 miles upstream of the Little Wabash
River confluence).
Unnamed Tributary to Little Wa- | At the Unnamed Tributary to Little Wabash River con- +380 | City of Carmi, Unincor-
bash River, West Branch fluence. porated Areas of White
County.
At the downstream side of Fairground Road ...................... +383
Wabash River ........cccceeveenen. Approximately 0.51 mile downstream of County Road +374 | Village of Maunie.
1100 North (Emma Street) extended.
Approximately 480 feet upstream of County Road 1100 +375

North (Emma Street) extended.

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Carmi

ADDRESSES

Maps are available for inspection at City Hall, 225 East Main Street, Carmi, IL 62821.

City of Grayville

Maps are available for inspection at City Hall, 122 South Court Street, Grayville, IL 62844.

Unincorporated Areas of White County

Maps are available for inspection at the White County Courthouse, 301 East Main Street, Carmi, IL 62821.

Village of Maunie

Maps are available for inspection at the Village Hall, 328 Sheridan Street, Maunie, IL 62861.

Stearns County, Minnesota, and Incorporated Areas Docket Nos.: FEMA-B-1137 and FEMA-B-1185

Clearwater River

Sauk Lake

Sauk River

Approximately 60 feet upstream of State Highway 55

Approximately 1,600 feet upstream of State Highway 55 ..
Entire shoreline within community

Approximately 7,260 feet downstream of County Route 17

Approximately 1,450 feet downstream of Main Street ........

+1,010

+1,011
+1,232

+1,226

+1,227

Unincorporated Areas of
Stearns County.

Unincorporated Areas of
Stearns County.

City of Sauk Centre, Unin-
corporated Areas of
Stearns County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Sauk Centre

ADDRESSES

Maps are available for inspection at 320 Oak Street South, Sauk Centre, MN 56378.

Unincorporated Areas of Stearns County

Maps are available for inspection at the Stearns County Administration Center, 705 Courthouse Square, St. Cloud, MN 56303.

Issaquena County, Mississippi, and Incorporated Areas Docket No.: FEMA-B-1159

Mississippi River

Steele Bayou

Yazoo River

Approximately 5.3 miles upstream of the U.S. Route 80
bridge.

Approximately 9.3 miles upstream of the U.S. Route 80
bridge.

An area bounded by the county boundary to the north,
west, south, and east.

Approximately 6 miles downstream of U.S. Route 61

Approximately 12 miles upstream of U.S. Route 61

+112

+120

+100

+105

+105

Unincorporated Areas of
Issaquena County.

Town of Mayersville, Unin-
corporated Areas of
Issaquena County.

Unincorporated Areas of
Issaquena County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.



6984

Federal Register/Vol. 77, No. 28/Friday, February 10, 2012/Rules and Regulations

Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)
Modified

Communities affected

Town of Mayersville

ADDRESSES

Maps are available for inspection at 132 Court Street, Mayersville, MS 39113.

Unincorporated Areas of Issaquena County
Maps are available for inspection at 129 Court Street, Mayersville, MS 39113.

Yazoo County, Mississippi, and Incorporated Areas Docket No.: FEMA-B-1159

Big Black River

Collins Creek

Satartia Creek (backwater ef-
fects from Mississippi River).

Steele Bayou

Yazoo River (backwater effects
from Mississippi River).

Approximately 21.9 miles downstream of U.S. Route 49 ...

Approximately 10.7 miles downstream of U.S. Route 49 ...

An area bounded by the Yazoo River Levee to the north
and west, State Highway 3 to the south, and Germania
Road to the east.

Approximately 0.75 mile downstream of State Highway 3

Approximately 1,900 feet downstream of State Highway 3

An area bounded by the county boundary to the north,
west, and south, and the William M. Whittington Canal
Levee to the east.

Approximately 21 miles downstream of Satartia Road

Approximately 15 miles downstream of Satartia Road

+149
+155

+93
+105
+105
+100
+105

+105

Unincorporated Areas of
Yazoo County.

Unincorporated Areas of
Yazoo County.

Unincorporated Areas of
Yazoo County.

Unincorporated Areas of
Yazoo County.

Unincorporated Areas of
Yazoo County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES

Unincorporated Areas of Yazoo County

Maps are available for inspection at 211 East Broadway Street, Yazoo City, MS 39194.

Clark County, Missouri, and Incorporated Areas Docket No.: FEMA-B-1170

Big Branch (backwater effects
from Mississippi River).

Buck Run (overflow effects from
Mississippi River).

Doe Run (backwater effects
from Mississippi River).
Mississippi River

From the Honey Creek confluence to approximately 0.5
mile downstream of State Highway H.

At the Lewis County boundary ..........ccoeevnieicnieenenennenne.

Approximately 0.6 mile downstream of Avenue of the
Saints.

From the Lewis County boundary to approximately 1,290
feet downstream of Avenue of the Saints.

Approximately 2.5 miles downstream of the Fox River
confluence.

At the Des Moines River confluence

+497
+495
+496
+496

+495

+499

Unincorporated Areas of
Clark County.

Unincorporated Areas of
Clark County.

Unincorporated Areas of
Clark County.

City of Alexandria, Unincor-
porated Areas of Clark
County.

*National Geodetic Vertical Datum.

+ North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Alexandria

ADDRESSES

Maps are available for inspection at the Community Center, 109 Market Street, Alexandria, MO 63430.

Unincorporated Areas of Clark County

Maps are available for inspection at the Clark County Courthouse, 111 East Court Street, Suite 4, Kahoka, MO 63445.

Schoharie County, New York (All Jurisdictions) Docket No.: FEMA-B-1076

Cobleskill Creek

Approximately 490 feet downstream of New York State
Route 10/7.

Approximately 600 feet upstream of the 1-88 Exit 20 ramp

+919

+1,013

Town of Cobleskill,
Town of Richmondville, Vil-
lage of Richmondville.

*National Geodetic Vertical Datum.

+North American Vertical Datum.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities affected

Modified

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

Town of Cobleskill

ADDRESSES

Maps are available for inspection at the Town Office, 378 Mineral Springs Road, Cobleskill, NY 12043.

Town of Richmondbville

Maps are available for inspection at the Richmondville Town Hall, 340 Main Street, Richmondville, NY 12149.

Village of Richmondville

Maps are available for inspection at the Richmondville Village Hall, 295 Main Street, Richmondville, NY 12149.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: January 26, 2012.
Sandra K. Knight,
Deputy Associate Administrator for
Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.
[FR Doc. 2012-3179 Filed 2—-9-12; 8:45 am]
BILLING CODE 9110-12-P

GENERAL SERVICES
ADMINISTRATION

48 CFR Parts 532 and 552

[GSAR Amendment 2012-01; GSAR Case
2010-G509 (Change 53) Docket 2011-0009;
Sequence 1]

RIN 3090-AJ13

General Services Administration
Acquisition Regulation; Reinstatement
of Coverage Pertaining to Final
Payment Under Construction and
Building Service Contracts

AGENCY: General Services
Administration (GSA), Office of
Acquisition Policy.

ACTION: Final rule.

SUMMARY: The General Services
Administration (GSA) is amending the
General Services Administration
Acquisition Regulation (GSAR) to
restore guidance on the release of claims
after completion of construction and
building service contracts to ensure
contractors are paid in accordance with
their contract requirements and for work
performed. This guidance, which
prescribed the use of GSA Form 1142,
Release of Claims, for releases of claims
under construction and building service
contracts, was inadvertently deleted as
part of the Rewrite of GSAR regulations
on Contract Financing. GSA contracting
officers have used this form to achieve

uniformity and consistency in the
release of claims process.

DATES: Effective Date: March 12, 2012.
FOR FURTHER INFORMATION CONTACT: For
clarification of content, contact Mr.
Edward N. Chambers, Procurement
Analyst, at (202) 501-3221, or by email
at edward.chambers@gsa.gov. For
information pertaining to status or
publication schedules, contact the
Regulatory Secretariat (MVCB), 1275
First Street, 7th Floor, Washington, DC
20417, (202) 501-4755. Please cite
GSAR Amendment 2012—01, GSAR Case
2010-G509.

SUPPLEMENTARY INFORMATION:

A. Background

GSA issued a proposed rule in the
Federal Register at 76 FR 13329, March
11, 2011 to restore coverage on making
final payments under construction and
building service contracts. A release of
claims is a requirement under GSAR
clause 552.232-72, Final Payment,
precedent to making final payment
under construction and building service
contracts. GSA contracting officers have
relied upon GSA Form 1142 to obtain
the release of claims under these
contracts. However, GSAR 532.905-71
which prescribed the use of GSA Form
1142 for releases of claims under
construction and building service
contracts was inadvertently deleted as
part of the Rewrite of GSAR Part 532,
Contract Financing published in the
Federal Register at 74 FR 54915,
October 29, 2009, GSAR Case 2006—
G515. GSAR 532.905-71 also provided
guidance on deductions to final
payments under construction and
building service contracts.

The GSA Form 1142, Release of
Claims, uses standard language for
contractors to attest that it has no
claims, or no claims except for those
they may set forth where indicated on
the form. The form requires a signature

from the contractor and a witness.
Additionally, there is a location for the
firm’s seal.

GSA believes that GSA Form 1142
provides great value and accountability
in providing uniformity and consistency
for the release of claims process.
Without the GSA Form 1142, GSA
contracting officers will be required to
verify that contractor release of claims
letter includes appropriate wording
before final payment is made, resulting
in their devotion of considerable
additional resources to this process.
Further, the coverage on deductions
under GSAR 532.905-71 is useful in
preventing overpayments to contractors
consistent with the Office of
Management and Budget’s efforts to
reduce improper payments and the
reissuance of OMB Circular A-123
which implements the Improper
Payments Elimination and Recovery Act
(IPERA, Pub. L. 111-204).

Since the referenced GSAR Rewrite of
Part 532 in the Federal Register at 74 FR
54915, October 26, 2009, also deleted
GSAR 532.905-70, this coverage is
restored at GSAR 532.905-70 vice GSAR
532.905-71.

B. Public Comments

The public comment period closed on
May 10, 2011. Three respondents
submitted comments on the proposed
rule. These responses included a total of
18 comments on 9 issues as stated
below:

Comment: The proposed GSAR
coverage addresses both construction
and building service contracts, so that
each contract type requires the GSA
Form 1142, “Release of Claims,” but
that the proposed language refers only
to the construction payment clause at
FAR 52.232-5, and indicates that this
clause also applies to building services.
Revise GSAR 532.905—70(a) to read as
follows: “The Government shall pay the
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final amount due the Contractor under
this contract after the documentation in
the payment clauses of the contract is
submitted. This would include the final
release required for construction at FAR
clause 52.232-5, and for building
services at GSAR clause 552.232-72.”

Move the existing coverage on GSAR
clause 552.232-72 from its current
location at GSAR 532.904(b) to 532.905,
so that it is in the same place as the
proposed language.

Response: The comment regarding the
revision to GSAR 532.905-70(a) has
been adopted and this paragraph now
largely reflects the suggested language.
However, it was decided not to relocate
the prescriptive language for GSAR
clause 552.232-72 from its current
location at GSAR 532.904(b) to 532.905.

GSAR 532.904 concerns determining
payment due dates and GSAR clause
552.232-72 informs vendors that their
final payments may only occur after
their submission of a release of claims.
On the other hand, GSAR 532.905
concerns the broad areas of payment
documentation and process. Thus,
GSAR clause 552.232-72 better aligns
with GSAR 532.904 rather than GSAR
532.905.

Comment: The term deductions
should be clarified to distinguish it from
funds that are just withheld temporarily,
such as when a Department of Labor
investigation does not find any labor
violations.

GSA should remind contracting
officers that a unilateral deobligation
modification at contract close-out can
only be accomplished using the
authority of one of the FAR clauses in
accordance with FAR 43.103(b)(3) (e.g.
Liquidated Damages, SCA, and DBA).

How does GSA propose to place
“withheld money” in a “deposit fund”
and transfer “same” to Department of
Labor (DOL) for labor violations without
a modification against the contract to
reduce the total value to reflect this
action? The respondent goes on that
likewise without a formal modification
to assess liquidated damages, authorized
under FAR 52.211 clauses, that have
accrued against the contract, in the same
way that unilateral change orders are,
then the Government risks having an
issue at contract close-out with funds
remaining. Without a formal
modification, the respondent contends
that GSA will create problems at
contract close-out when the “withheld
funds” remain open on the contract.

Response: A sample list of deductions
is provided at GSAR 532.905-70;
therefore, there is no need to provide
further definitions. The FAR Subpart
43.1 provides instructions on the use of
bilateral and unilateral modifications.

GSA'’s contracting officers know the
limits of unilateral modifications, and
consequently, specific guidance is not
needed in the GSAR on this matter.
Because withholding funds is an
established practice under Government
contracts in accordance with FAR
section 32.111, GSA does not see the
need to create the “deposit fund”
suggested by this commenter. Regarding
the possibility of modifications not
being executed and the risk of relying
on the release of claims to make such
necessary adjustments, modifications
are typically executed in advance of
contract closeout to make necessary
adjustments.

Comment: GSA’s Form 1142 Release
of Claims form contains no OMB control
number indicating it has been approved
for the collection of information.

Response: GSA Form 1142 has been
assigned an OMB Control Number of
3090-0080 with an expiration date of 3/
31/2012. With this GSAR correction, the
form is available for use.

Comment: One respondent states that
there is no indication that a Regulatory
Flexibility Analysis was ever performed
to reflect the burden or impact on
contractors, including small businesses,
especially the requirements for a
“witness” and a “seal.” This respondent
states further that the requirement for a
hardcopy notary/witness and seal seems
outdated, unreasonable, and that GSA is
being overly restrictive by requiring a
“seal.”

Another respondent affirms that the
proposed requirement to have the form
witnessed and include the firm’s seal
provides a burden to the contractor.
This burden could be greatest on small
businesses that do not have a company
seal on hand and are therefore forced to
seek out a notary. The contractor’s
signature on the GSA Form 1142 is
sufficient to complete the release
process. The requirement on the GSA
Form 1142 to have a witness and
include the firm’s seal should be
removed when the form is reinstated.

Response: The costs associated with
executing the notary/witness and seal
are considered miniscule, and
consequently represent, at most, a
negligible burden on both large and
small businesses. Further, notice is
taken that many banking institutions
offer notarization as a complimentary
service or for a minor fee. It is
customary for firms to have a company
seal to use when conducting
government or commercial business.
However, the cost of attaining a
company seal is considered
insignificant. The notarization of the
document serves to attest to the
importance of this document.

Comment: The GSA Form 1142 fails
to advise contractors, especially small
businesses that, by signing the form,
they are likely waiving their rights to
submit claims permitted under the
Disputes Act. It is improper for the
Government to require an unconditional
release from contractors as a
prerequisite for final payment. The form
should be revised to recognize a
contractor’s right to submit claims
“within 6 years following the release
date or notice of final payment date,
whichever is earlier” as set forth in FAR
clause 52.216-7(h)(2)(ii), and FAR
33.206, when a claim was unknown at
the time of executing the form. Similarly
the form should allow contractors the
ability to cite “estimated amounts when
the exact amounts are not known’’ as
permitted under the same FAR clause.

Response: Instructing contractors on
the legal implications under the
Disputes Act of their executing the form,
or of their right under FAR 33.206 to
submit claims within 6 years following
the release date or notice of final
payment date, whichever is earlier, goes
beyond the purpose of the form. Finally,
it is necessary to inform contractors to
cite estimated amounts when exact
amounts are not known. The use of such
qualifying terms such as “estimated”
amounts is implicit in the existing
language.

Comment: Since releases of claims are
cited in FAR 52.232-7(g) for Time &
Material/Labor Hour contracts, and in
parentheses as an example (“e.g.”’)
under 52.232-26 and —27 for architect-
engineer (A-E) and construction
contracts, respectively, it would seem
more appropriate for the FAR Council to
develop a Standard Form (SF) to be
used by all agencies in accordance with
FAR 1.304(c) since it is not just
pertinent to GSA and since releases
apply to final payments, it is highly
recommended that GSA and/or the FAR
Council consider allowing contractors to
submit the release jointly along with the
electronic submission of a final invoice
request.

Response: The development of a
Governmentwide standard form for the
release of claims is beyond the scope of
this case.

Comment: One respondent states that
GSA'’s allowance for contracting officers
(COs) to make “repeated attempts” to
obtain a release of claims from
contractors under GSAM 532.904 could
be construed as coercion penalizing
contractors by withholding funds
“without cause.” The GSAM should
justify the reasonableness of
withholding any funds from contractors
beyond the 30 days authorized by FAR
for final payments. The respondent
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further states that any ‘“‘unreasonable
delay” in payment could, by law,
convert invoices into a claim. The
respondent recommends that GSA
consider establishing a limit to the
number of “‘repeated attempts” and a
maximum number of days for GSA COs
to withhold final payment from the date
when the invoice is officially received.

Another respondent recommends that
the proposed GSAM 532.905-70(c)
should provide further guidance on the
documentation the CO should provide
to legal counsel to obtain approval on a
release where the CO was unable to
obtain the release after 60 days from the
initial attempt. The process should be
standardized within GSAM so that legal
counsel in one GSA region does not
require a second or third attempt before
approval is granted, while another
region grants approval after the first 60
day attempt.

Response: The submission of an
executed GSA Form 1142 is not an
unreasonable stipulation for a contractor
to receive final payment. The GSA Form
1142 is a necessary tool to allow the
Government to obtain a final settlement
of costs. GSA does not believe that a
requirement for a justification for
payments in excess of 30 days would be
useful, as this will further delay final
payment. Additionally, it would not be
prudent to establish a standard number
of attempts to secure an executed GSA
Form 1142 before obtaining approval of
assigned legal counsel to make final
payment, but rather the number of
attempts should be a function of the
particular circumstances involved in
obtaining the release. The process of
submitting documentation to assigned
legal, to support making final payment
where the CO was unable to obtain the
release of claims after 60 days from the
initial attempt, should not be
standardized, as the documentation
requirements may vary by
circumstances.

Comment: GSA Form 1142 may serve
to shift the responsibility for contracting
officers to ensure that the Government
does not overpay contractors and
“proper”’ payments to contractors are
made, only upon ensuring services have
been received and accepted, to
contractors. In what way would a
contractor’s Release of Claims ensure
that a contracting officer does not
overpay a contractor or authorize/
approve “improper payments” to a
contractor? How does GSA support its
claim that clause 532.905—71 was useful
in preventing overpayments to
contractors, is it supported by analysis
or statistical documentation?

Response: The GSA Form 1142 does
not shift to contractors the

responsibility for contracting officers to
ensure that the Government does not
overpay contractors, and ‘‘proper”’
payments to contractors are made only
upon ensuring services have been
received and accepted. Rather, GSA
views the release as another tool for the
contracting officer to ensure that correct
payments have been made. To the
extent that GSA Form 1142 requires
contractors to identify outstanding
claims, it serves to prevent under
payments. The information collected
was determined necessary to ensure the
Government issues correct payments to
contractors and the form facilitates that
activity; thereby, serving as GSA’s
rationale for determining the usefulness
of GSAR clause 532.905-71 in
preventing overpayments to contractors.

Comment: Has GSA even considered
the prospect of obtaining a release
electronically via email in lieu of a
hardcopy/form?

Response: This rule was established
to reinstate the use of GSA Form 1142,
Release of Claims as a tool for
contracting officers to obtain the release
of claims under construction and
building service contracts. At this time,
consideration has not been given to a
release electronically via email in lieu of
a hardcopy/form.

C. Executive Orders 12866 and 13563

This is not a significant regulatory
action and, therefore, was not subject to
review under Section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804. In accordance with Executive
Order 13563, Improving Regulation and
Regulatory Review, dated January 18,
2011, GSA has determined that this rule
is not excessively burdensome to the
public, the GSA Form 1142, as
prescribed by the rule, is useful to the
Government to make certain that the
contractor receives proper payment for
work performed and aids contractors in
presenting their release of claims to the
Government.

D. Regulatory Flexibility Act

The General Services Administration
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule requires the contractor
to sign a release of claims form and is
considered administrative in nature.
Submission of this information should
provide a consistent format that the
contractor can use to report their claims
information to the GSA contracting
officer.

E. Paperwork Reduction Act

The Paperwork Reduction Act does
apply; however, these changes to the
GSAR do not impose additional
information collection requirements to
the paperwork burden previously
approved under OMB Control Number
3090—-0080. This approval was not
rescinded when GSAR 532.905-71,
which prescribed the use of GSA Form
1142 for releases of claims under
construction and building service
contracts, was inadvertently deleted as
part of the Rewrite of GSAR Part 532,
Contract Financing, published in the
Federal Register at 74 FR 54915,
October 29, 2009, GSAR Case 2006—
G515.

List of Subjects in 48 CFR Parts 532 and
552

Government procurement.

Dated: February 3, 2012.
Joseph A. Neurauter,
Senior Procurement Executive, Office of

Acquisition Policy, General Services
Administration.

Therefore, GSA amends 48 CFR parts
532 and 552 as set forth below:

m 1. The authority citation for 48 CFR
parts 532 and 552 continues to read as
follows:

Authority: 40 U.S.C. 121(c).
PART 532—CONTRACT FINANCING

m 2. Add section 532.905-70 to read as
follows:

532.905-70 Final payment—construction
and building service contracts.

The following procedures apply to
construction and building service
contracts:

(a) The Government shall pay the
final amount due the Contractor under
this contract after the documentation in
the payment clauses of the contract is
submitted. This includes the final
release prescribed for construction at
FAR 52.232-5, and for building services
at GSAR 552.232-72.

(b) Contracting officers may not
process the final payment on
construction or building service
contracts until the contractor submits a
properly executed GSA Form 1142,
Release of Claims, except as provided in
paragraph (c) of this section.

(c) In cases where, after 60 days from
the initial attempt, the contracting
officer is unable to obtain a release of
claims from the contractor, the final
payment may be processed with the
approval of assigned legal counsel.

(d) The amount of final payment must
include, as appropriate, deductions to
cover any of the following:
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(1) Liquidated damages for late
completion.

(2) Liquidated damages for labor
violations.

(3) Amount withheld for improper
payment of labor wages.

(4) The amount of unilateral change
orders covering defects and omissions.

PART 552—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 3. Revise section 552.232—72 to read
as follows:

552.232-72 Final Payment Under Building
Services Contracts.

As prescribed in 532.904(c), insert the
following clause:

Final Payment Under Building Services
Contracts (MAR 2012)

Before final payment is made, the
Contractor shall complete and furnish the
Contracting Officer with GSA Form 1142,
Release of Claims, releasing all claims against
the Government relating to this contract,
other than claims in stated amounts that are
specifically excepted by the Contractor from
the release. If the Contractor’s claim to
amounts payable under the contract has been
assigned under the Assignment of Claims Act
of 1940, as amended (31 U.S.C. 3727, 41
U.S.C. 15), a release may also be required of
the assignee.

[FR Doc. 2012-3047 Filed 2-9-12; 8:45 am]
BILLING CODE 6820-61-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 100217095-2081-04]
RIN 0648—-AY56

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico;
Amendment 32

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement management measures
described in Amendment 32 to the
Fishery Management Plan (FMP) for the
Reef Fish Resources of the Gulf of
Mexico (Amendment 32) prepared by
the Gulf of Mexico Fishery Management
Council (Council). This rule adjusts the
commercial gag quota and recreational
annual catch target (ACT) for 2012

through 2015 and subsequent fishing
years, consistent with the gag rebuilding
plan established in Amendment 32;
adjusts the shallow-water grouper
(SWG) quota; adjusts the commercial
and recreational sector annual catch
limits (ACLs) for gag and red grouper;
adjusts the commercial ACL for SWG;
establishes a formula-based method for
setting gag and red grouper multi-use
allocation for the grouper/tilefish
individual fishing quota (IFQ) program
in the Gulf of Mexico (Gulf); sets the
recreational gag fishing season from July
1 through October 31; reduces the gag
commercial size limit to 22 inches (59
cm) total length (TL); and modifies the
gag and red grouper accountability
measures (AMs). In addition,
Amendment 32 establishes gag
commercial ACTs and a 10-year gag
rebuilding plan consistent with the
requirements of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act). This final
rule is intended to end overfishing of
gag, allow the gag stock to rebuild, and
adjust red grouper management
measures to allow the harvest of
optimum yield (OY).

DATES: This rule is effective March 12,
2012.

ADDRESSES: Electronic copies of
Amendment 32, which includes a final
environmental impact statement, a
regulatory flexibility act analysis, and a
regulatory impact review, may be
obtained from the Southeast Regional
Office Web Site at http://
sero.nmfs.noaa.gov/sf/
GrouperSnapperandReefFish.htm.

FOR FURTHER INFORMATION CONTACT:
Peter Hood, Southeast Regional Office,
NMEFS, telephone 727-824-5305; email:
Peter.Hood@noaa.gov.

SUPPLEMENTARY INFORMATION: The reef
fish fishery of the Gulf is managed
under the FMP. The FMP was prepared
by the Council and is implemented
through regulations at 50 CFR part 622
under the authority of the Magnuson-
Stevens Act.

On October 27, 2011, NMFS
published a notice of availability for
Amendment 32 and requested public
comment (76 FR 66672). NMFS
published a proposed rule for
Amendment 32 on November 2, 2011
and requested public comment (76 FR
67656). During the comment period for
the proposed rule published on
November 2, 2011, NMFS identified an
inconsistency in the regulatory text
regarding the AMs for recreational gag
and red grouper that needed correction.
To correct this inconsistency, NMFS
published a second proposed rule on
January 12, 2012 (77 FR 1910), to revise

the process for applying overage
adjustments in the recreational AMs for
gag and red grouper. Each of the
proposed rules and Amendment 32
outline the rationale for the actions
contained in this final rule. A summary
of the actions implemented by this final
rule is provided below.

Management measures implemented
through this final rule adjust the
commercial gag quota and recreational
ACT for 2012 through 2015 and
subsequent fishing years, consistent
with the gag rebuilding plan established
in Amendment 32; adjust the SWG
quota; adjust the commercial and
recreational sector’s ACLs for gag and
red grouper; adjust the commercial ACL
for SWG; establish a formula-based
method for setting gag and red grouper
multi-use allocation for the grouper/
tilefish IFQ program in the Gulf; set the
recreational gag fishing season from July
1 through October 31; reduce the gag
commercial size limit to 22 inches (59
cm) TL; modify the gag and red grouper
AMs; and revise the process for
applying overage adjustments in the
recreational AMs for gag and red
grouper.

Comments and Responses

NMEF'S received 26 comment letters
with a total of 13 separate comments on
Amendment 32 and the two proposed
rules. Five of the comments were on the
second proposed rule. Comments were
received from both individuals and
organizations. Comments from two non-
governmental organizations (NGOs)
supported most of the management
measures contained in the first
proposed rule. One Federal agency
indicated they had no comments on
Amendment 32 or the rule. Three of the
comments on the second proposed rule
did not specifically address the
proposed revision to the overage
adjustment for the recreational gag and
red grouper AMs contained in the
second proposed rule. Comments
related to the actions contained in the
amendment or the proposed rules are
summarized and responded to below.

Comment 1: Alternative gag
recreational seasons, beyond the
proposed season of July 1 through
October 31, should be considered. Gag
recreational seasons suggested were a
fall/winter season, a spring and a winter
season, a summer season synchronized
with other species such as red snapper,
and a 6-month season. Also suggested
was reducing the gag bag limit to one
fish.

Response: The Council selected the
July 1 through October 31 season
because it sets the longest fishing season
that is consistent with the reductions
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needed to adhere to the 10-year
rebuilding plan. This decision was
based on public testimony with many
preferring a summer/fall season. The
Council did consider other seasons
including a fall season and a split
winter and spring season. The reason
the Council did not select these
alternatives is that catch rates are much
higher at these times and would only
allow for an approximate 60-day season
under the assumptions used to model
season length.

The Council did initially consider a
one-fish bag limit during the
development of Amendment 32.
However, this was discounted because
the gains in season length were minimal
(generally less than 15 days). A small
gain in season length relative to the
reduction in the bag limit from two to
one is due to the fact that many
fishermen do not catch their bag limit
under the current two-fish bag limit. If
all fishermen were to return with their
bag limit, then gains in the season
length from reducing the bag limit
would be much greater.

Comment 2: The proposed gag
recreational season is not conservative
enough to constrain harvests to the
ACT.

Response: The gag recreational season
allows for total gag removals to be
reduced sufficiently to end overfishing
and allow the stock to rebuild within
the 10-year rebuilding plan. Two
baselines were considered to determine
the range of effects of different
management measures. Under the 2009
baseline, lower reductions are needed
and under the 2006—2008 baseline,
higher reductions are needed. The July
1 through October 31 fishing season is
sufficient to achieve target harvest levels
(yields based on the fishing mortality
rate associated with harvesting OY)
under the 2009 baseline and achieve
rebuilding targets (yields based on the
fishing mortality rate needed to rebuild
the stock in 10 years) under the 2006—
2008 baseline. In evaluating alternative
management measures, the Council
selected a strategy within the range
provided by the baselines, namely the
July 1 through October 31 gag
recreational season that balances the
ability for the stock to recover while
minimizing adverse effects on the
recreational sector. These reductions
also assume that gag fishing effort will
increase by 50 percent during the
recreational fishing season compared to
past years when the season was longer.
The Council did consider that a
doubling of fishing effort could occur,
but determined this possibility
overestimated effort shifting. Should the
effort increase be greater than 50 percent

and the ACL is exceeded, then
recreational AMs would be triggered
and mitigate the effects of the overage.

Comment 3: Gag populations appear
to be abundant, bringing into question
the data used for the stock assessment.

Response: The Magnuson-Stevens Act
requires NMFS and regional fishery
management councils to prevent
overfishing, and achieve, on a
continuing basis, the OY from federally
managed fish stocks. In addition, the
Magnuson-Stevens Act requires fishery
managers to specify their strategy for
rebuilding overfished stocks to a
sustainable level within a certain time
frame. The most recent stock assessment
of gag indicated the stock was
overfished and undergoing overfishing.
Therefore, a rebuilding plan for gag is
required. The gag rebuilding plan
specifies annual harvest levels and
management measures implemented
through Amendment 32 must constrain
harvest to these levels.

Stock assessments are conducted
under the scientifically peer-reviewed
Southeast Data, Assessment, and
Review (SEDAR) process, which was
initiated in 2002 to improve the quality
and reliability of fishery stock
assessments in the South Atlantic, Gulf
of Mexico, and U.S. Caribbean. SEDAR
seeks improvements in the scientific
quality of stock assessments and
supporting information available to
address existing and emerging fishery
management issues. This process
emphasizes constituent and stakeholder
participation in assessment
development, transparency in the
assessment process, and a rigorous and
independent scientific review of
completed stock assessments. SEDAR is
organized around three workshops.
First, the data workshop documents,
analyzes, and reviews the data sets to be
used for assessment analyses. Second,
the assessment workshop develops and
refines quantitative population analyses
and estimates population parameters.
The final workshop is conducted by a
panel of independent experts who
review the data and the assessment and
recommend the most appropriate values
of critical population and management
quantities. The 2006 gag assessment,
2009 update assessment, and 2010
assessment reruns were conducted
within the SEDAR process. The 2010
assessment reruns were performed to
better account for discarded fish. These
assessments were used to assist in
developing the management measures
contained in Amendment 32. All
workshops and Council-initiated
meetings to review the assessment were
open to the public and included
constituent participation on the various

SEDAR panels to ensure the
transparency of the data and how it was
applied in the assessments. In addition,
the Council’s Scientific and Statistical
Committee (SSC) reviewed assessment
results and made recommendations to
the Council about the adequacy of the
assessments and the acceptable
biological catch. The Council took all of
this information into consideration
when selecting preferred alternatives in
Amendment 32.

Comment 4: Regionalized gag
management should be considered to
allow a greater proportion of the gag
harvest to occur in areas where gag are
more abundant.

Response: Considering regionalized
management with measures such as
seasonal closures, bag limits, and size
limits is outside the scope of this
rulemaking because such an approach
would not directly reduce overfishing.
However, the Council has examined
regionalized management for reef fish
species such as gray triggerfish and red
snapper. One impediment to developing
regionalized management measures is
that fine scale geographic data are
needed to evaluate the effects of the
measures. These data are not available
at this time; however, NMFS is working
to improve data collection efforts so
regionalized management may be an
option in the future.

In the course of developing long-term
management measures in Amendment
32, the Council did consider seasonal-
area closures for grouper species. This is
a type of regionalized management.
However, the Council did not select
seasonal-area closures for gag in
Amendment 32 because of potential
adverse social and economic impacts
and they were not necessary to rebuild
the stock.

Comment 5: Gag should be included
in multi-species bag limits and seasons
so that fishermen have the opportunity
to harvest a variety of fish species.
Species suggested for a multi-species
bag limit for gag and other grouper
include red snapper and greater
amberjack.

Response: Although the Council did
not consider changing the existing
multi-species bag limits, the Council did
consider the fishing seasons for other
targeted species when selecting the gag
seasonal closure. Part of the rationale for
selecting a gag summer season is that it
may overlap with the red snapper
season, which begins on June 1 each
year. The Council also considered
public testimony, which was not in
favor of multi-species seasons. For-hire
operators desire to have some targeted
species available for harvest year-round
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so that they can market trips to their
customers.

Comment 6: The amount of area
closed should be increased to protect
gag during their spawning season and to
reduce gag bycatch.

Response: The Council decided not to
add any new area closures in
Amendment 32 because it determined
that a new area closure could result in
more negative social and economic
impacts than measurable biological
benefits. As described in Amendment
32, closing a particular area can provide
biological and ecological benefits.
However, because of effort shifting
outside the closed area, these benefits
are difficult to quantify. In general,
closing a fishing area, particularly a
large fishing area, remains controversial.
The Council received many negative
comments regarding additional closed
areas because of issues such as effort
shifting and inter-sector competition.

Comment 7: The commercial
minimum size limit for gag should not
be reduced and more research should be
conducted on the consequence of
reducing the minimum size limit for gag
before implementing a reduction.

Response: As described in
Amendment 32, grouper minimum size
limits are the greatest factor contributing
to bycatch of SWG species. Size limits
are intended to protect immature fish
and reduce fishing mortality. For gag,
yield-per-recruit analyses were
conducted through the SEDAR process
to identify the sizes that best balance the
benefits of harvesting fish at larger sizes
against losses due to natural mortality.
The gag size where the yield-per-recruit
was maximized was less than the
proposed commercial minimum size
limit of 22 inches (55.9 cm), TL, and the
current recreational minimum size limit
of 22 inches (55.9 cm), TL. Although
decreasing the minimum size limit for
either commercial or recreational gag
positively benefits yield-per-recruit and
reduces bycatch, it also negatively
affects spawning potential. However,
the Council determined the reduced
minimum size limit will likely provide
a net positive benefit to the stock, and
delaying taking such action would be
detrimental to the health of the stock.

Comment 8: The trigger for activating
recreational inseason AMs should be the
more precautionary ACT rather than the
higher ACL.

Response: The Magnuson-Stevens Act
requires that ACLs be implemented for
each fishery and measures to ensure
accountability. The Magnuson-Stevens
Act does not require ACTs. The
National Standards 1 guidelines (74 FR
3178, January 16, 2009), state that when
an ACL is exceeded or projected to be

exceeded, then AMs should be
implemented to “correct or mitigate the
overage.” NMFS’ guidance views ACTs
as a type of AM, particularly in the case
of stocks or sectors that do not have
inseason AMs. The ACT, which is
usually set below the ACL, acts as a
buffer. This is because managing a stock
or sector at the ACT, or lower harvest
level, reduces the probability that the
ACL will be exceeded.

Amendment 32 proposes inseason
AMs for recreational gag and red
grouper that close the recreational sector
if an ACL is projected to be exceeded or
is exceeded within that fishing year.
Therefore, in the case of gag and red
grouper, ACTs are not necessary.
However, as an added precaution, gag
and red grouper recreational
management measures are based on
fishing at Foy (the ACT level) which is
below the fishing mortality rate (F)
associated with the ACL. Given this
additional level of protection, the
Council and NMFS determined that it
was not necessary to set the AM trigger
at the ACT level.

Amendment 32 also provides
additional protection for recreational
gag and red grouper under the revisions
to the AMs. If the gag or red grouper
recreational ACL is exceeded, and gag or
red grouper are overfished, then an
overage adjustment would be applied,
further reducing the subsequent year’s
recreational ACL and reducing the gag
or red grouper recreational fishing
season by the amount necessary to
ensure gag or red grouper recreational
landings do not exceed the recreational
ACT in the following fishing year.

Comment 9: The gag stock should be
rebuilt in 7 years as opposed to the
proposed 10-year rebuilding plan.

Response: As mentioned in
Amendment 32, the management
measures set by the Council for the
recreational and commercial sectors
should rebuild the stock within 7 years.
However, given management
uncertainties and uncertainties
regarding stock assessment projections
more than a few years in the future, the
Council selected a 10-year rebuilding
plan. This longer time frame allows for
fluctuations in catches and provides
fishing communities with greater
socioeconomic benefits.

Comment 10: More restrictive
measures should be applied to the gag
commercial sector. These include
reducing the commercial quota so more
fish are available to the recreational
sector, restricting the commercial sector
to deeper waters to fish, and restricting
the commercial sector to gag fishing
only when the recreational sector is
open.

Response: Revising commercial and
recreational sector allocations is beyond
the scope of Amendment 32 and this
rulemaking. Amendment 30B to the
FMP set the current allocation of 39
percent commercial and 61 percent
recreational. This allocation may be
revised as the Council develops
Amendment 28 to the FMP to address
grouper allocations.

With regards to moving the
commercial sector to deeper waters, the
Council did not consider this action in
Amendment 32. However, some
commercial operators are already
required to fish farther offshore than
recreational anglers. Recent regulations
restrict longline vessels to deeper waters
for a portion of the year to reduce the
number of incidental sea turtle captures.
These measures prohibit the use of
bottom longline gear shoreward of a line
approximating the 35-fathom depth
contour from June through August. For
the remainder of the year, bottom
longlines are prohibited inside a line
approximating the 20-fathom depth
contour.

The commercial sector is not subject
to seasonal restrictions because it is
managed under an IFQ program. In this
program, individual fishermen are given
an allocation of gag based on the
commercial quota and the number of
IFQ shares owned by the fisherman.
This individual allocation allows
commercial fishermen more flexibility
in how they can fish, including fishing
year-round if they still have allocation
remaining. If the commercial sector was
not allowed to keep gag when the
recreational sector was closed, dead
discards of gag would increase. This is
because gag would be incidentally
caught as commercial fishermen target
other species. The likelihood these
incidentally caught fish would survive
is lower than for the recreational sector
because the commercial sector generally
fishes at greater depths. Therefore, by
allowing the commercial sector to keep
gag year-round if an individual
fisherman still has allocation, any gag
above the minimum size limit are
counted towards the quota and not
wasted.

Comment 11: Taking final action on
the commercial minimum size limit for
gag was in violation of the Magnuson-
Stevens Act because the SSC did not
review ‘“‘all proposed management
actions” in the development of
Amendment 32.

Response: Section 302(g)(1)(A) of the
Magnuson-Stevens Act states, “Each
Council shall establish, maintain, and
appoint the members of a scientific and
statistical committee to assist it in the
development, collection, evaluation,
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and peer review of such statistical,
biological, economic, social, and other
scientific information as is relevant to
such Council’s development and
amendment of any fishery management
plan.” As part of the development of
Amendment 32, the SSC reviewed and
accepted both the SEDAR gag
benchmark assessment and 2009
assessment update. These assessments
provided the data for the biological and
economic analyses contained in
Amendment 32. Therefore, the SSC did
review the relevant scientific
information needed to develop the
amendment. Although the SSC might
have provided some additional insight if
they had reviewed all the actions in
Amendment 32, there is no obligation
under the Magnuson-Stevens Act for
this review. Specific to the action to
reduce the gag commercial minimum
size limit, the data used in assessing the
effects of changing the minimum size
limit came directly from the 2009
update assessment and subsequent
reruns of this update assessment, which
were accepted by the SSC. Further, the
minimum size limit analysis was
determined by NMFS to be based upon
the best scientific information available.

Comment 12: Economic analyses are
not representative of individual charter
vessel operators and so individual
estimates of net operating revenues
(NOR) due to gag management measures
are underestimated.

Response: Analyses used to evaluate
the economic impacts of the
management measures are based on the
average performance of affected charter
vessels. Therefore, the analyses are not
intended to be representative of
particular for-hire vessels that target gag.
A more complete discussion of this
comment can be found in the
Classification section of this rule.

Comment 13: The economic impacts
of the gag management measures are
underestimated because the estimates of
the percentage of trips by for-hire
anglers that target gag in the Gulf used
to evaluate performance of for-hire
vessels are too low and not
representative of individual charter
vessel operators.

Response: The dependence of fishing
for individual species such as gag by
specific for-hire vessels cannot be
determined with available data. Some
for-hire vessels, as described in the
IRFA, are likely more dependent on
trips that target gag than other for-hire
vessels. Thus, NMFS agrees that the
economic impact of the management
measures for vessels that are highly
dependent on targeting gag is greater
than those that do not. However, the
economic analyses looked at for-hire

vessels in general and are not specific to
particular vessels (a more complete
discussion of this comment can be
found in the Classification section of
this rule). It should be noted that the
Council did account for some effort
shifting by the recreational sector during
the months that recreational fishing for
gag occurs. During these months, the
number of trips targeting gag will likely
increase and the dependence of for-hire
vessels on gag fishing will also likely
increase. The Council considered three
effort shifting scenarios and concluded
that doubling of effort was too high an
assumption. Accordingly, the Council
chose to assume a 1.5 effort shift for the
purpose of evaluating the alternatives
but also recognized that the full range of
projected effort shifting should be taken
into consideration because an exact
number could not be predicted.

Changes From the Proposed Rule

NMFS revised the regulatory text of
the proposed rule in this final rule in
several places. In § 622.20, NMFS
renumbered the paragraphs because a
final rule implementing revisions to the
Gulf red snapper and Gulf grouper/
tilefish IFQ programs, that published
November 4, 2011 (76 FR 68339),
reorganized and renumbered the
paragraphs in § 622.20. The revision to
§622.39, contained in the proposed rule
was removed in this final rule because
a final rule to implement a red grouper
regulatory amendment published
November 2, 2011 (76 FR 67618),
revised the bag limit for red grouper;
therefore, no change to this section is
necessary. In § 622.49, the amendatory
instruction was revised to reflect that
the heading for § 622.49 was revised in
a final rule implementing the Generic
ACLs/AMs Amendment for the Gulf
(Generic ACL Amendment) (76 FR
66021, October 25, 2011). Also in
§622.49, NMFS amended the term
“target catch level” to read ‘“‘annual
catch target” or “ACT”’, which is the
language used in Amendment 32, and
which is consistent with the language
used in the regulatory text for other Gulf
and South Atlantic species with ACLs,
AMs, and target catches. NMFS also
clarified the regulatory text in § 622.49
by adding the term ““of this section”
when citing sections of 50 CFR part 622.

Classification

The Regional Administrator,
Southeast Region, NMFS has
determined that this rule and
Amendment 32 are necessary for the
conservation and management of the
reef fish fishery and are consistent with
the Magnuson-Stevens Act and other
applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

As required by the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.),
NMFS prepared a final regulatory
flexibility analysis (FRFA) for this
action. The FRFA incorporates the
initial regulatory flexibility analysis
(IRFA), a summary of the significant
economic issues raised by public
comments, NMFS responses to those
comments, and a summary of the
analyses completed to support the
action. A copy of the full analysis is
available from NMFS (see ADDRESSES).
A summary of the FRFA follows.

The Magnuson-Stevens Act provides
the statutory basis for this final rule. No
duplicative, overlapping, or conflicting
Federal rules have been identified. The
preamble of the proposed rule and this
rule provide a statement of the need for
and objectives of this rule, and it is not
repeated here.

Two public comments provided by
one commenter raised issues related to
the IRFA. The first comment claims that
the $2,000 estimate of the average
annual NOR per charter vessel from
trips targeting gag is arbitrary and
capricious because it is not
representative of the commenter’s
charter vessel’s operations. The
commenter indicates that his vessel
operates in state waters, specializes in
the harvest of gag, and thus gag is
responsible for a significant portion of
his business. As the IRFA states, the
$2,000 is an estimate of the average
NOR per charter vessel from trips
targeting gag and is therefore not
intended to be representative of all
charter vessels that target gag. The
commenter’s description of his
operation suggests his charter vessel is
above average with respect to the NOR
generated from trips targeting gag. As
such, NMFS agrees that the NOR
estimate is not representative of the
commenter’s charter vessel operation.
However, based on the available data,
the $2,000 estimate of NOR per charter
vessel is accurate on average and thus
NMFS disagrees it is arbitrary and
capricious.

The second comment from this
commenter questions NMFS’ estimate
that 3 percent of for-hire angler trips in
the Gulf target gag and, specifically,
asserts the estimate is too low. The
commenter indicates that 65—70 percent
of his charter vessel’s customers target
gag and suggests that estimate applies to
other for-hire vessels on the west coast
of Florida. As stated in the IRFA, for-
hire vessel dependence on fishing for
individual species such as gag cannot be
determined with available data. Further,
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the IRFA indicates that some for-hire
vessels are likely more dependent on
trips that target gag than other for-hire
vessels. Thus, NMFS agrees that the
commenter’s charter vessel operation is
very dependent on trips that target gag
based on the information provided by
the commenter. However, given
available data, it is unknown whether
the commenter’s estimate applies to
many other for-hire charter vessel
operations on the west coast of Florida.
Further, the comment is not contrary to
NMFS’ estimate that 3 percent of all for-
hire angler trips target gag. For these
reasons, no changes were made to the
proposed rule as a result of these
comments.

This rule is expected to directly affect
commercial harvesting and for-hire
operations. The Small Business
Administration (SBA) has established
size criteria for all major industry
sectors in the U.S., including fish
harvesters. A business involved in fish
harvesting is classified as a small
business if it is independently owned
and operated, is not dominant in its
field of operation (including its
affiliates), and has combined annual
receipts not in excess of $4 million
(NAICS code 114111, finfish fishing) for
all its affiliated operations worldwide.
For for-hire vessels, the other qualifiers
apply and the receipts threshold is $7
million (NAICS code 713990,
recreational industries).

This rule is expected to directly affect
commercial fishing vessels whose
owners possess gag or red grouper
fishing quota shares and for-hire fishing
vessels that harvest gag. As of October
1, 2009, 970 entities owned a valid
commercial Gulf reef fish permit and
thus were eligible for initial shares and
allocation in the grouper and tilefish
IFQ program. Of these 970 entities, 908
entities initially received shares and
allocation of grouper or tilefish, and 875
entities specifically received gag shares
and an initial allocation of the
commercial sector’s gag quota in 2010.
These 875 entities are expected to be
directly affected by the actions to reduce
the gag commercial quota to 86 percent
of the ACT to account for dead discards,
modify the percentages of red grouper
and gag allocation that can be converted
into multi-use allocation, and reduce
the commercial size limit for gag. Of
these 875 entities, 815 also received red
grouper shares and an initial allocation
of the commercial sector’s red grouper
quota in 2010.

Of the 875 entities that initially
received gag shares, 215 were not
commercially fishing in 2008 or 2009
and thus had no commercial fishing
revenue during these years. On average,

these 215 entities received an initial
allocation of 874 1b (397 kg) of gag in
2010. Eight of these 215 entities also
received a bottom longline endorsement
in 2010. These 8 entities received a
much higher initial allocation of gag in
2010, with an average of 3,139 1b (1,427
kg).
gThe other 660 entities that initially
received gag shares and allocations in
2010 were active in commercial
fisheries in 2008 or 2009. The maximum
annual commercial fishing revenue in
2008 or 2009 by an individual vessel
that subsequently received commercial
gag fishing quota shares was
approximately $606,000 (2008 dollars).

The average charterboat is estimated
to earn approximately $88,000 (2008
dollars) in annual revenue, while the
average headboat is estimated to earn
approximately $461,000 (2008 dollars).
Based on these values, all commercial
and for-hire fishing vessels expected to
be directly affected by this rule are
determined to be small business entities
for the purpose of this analysis.

Of the 660 commercial fishing vessels
with commercial landings in 2008 or
2009, 139 vessels did not have any gag
landings in 2008 or 2009. Their average
annual gross revenue in these 2 years
was approximately $50,800 (2008
dollars). The vast majority of these
vessels’ commercial fishing revenue is
from a combination of snapper,
mackerel, dolphin, and wahoo landings.
On average, in 2010, these vessels
received an initial allocation of 540 1b
(245 kg) of gag quota.

The remaining 521 commercially
active fishing vessels did have landings
of gag in 2008 or 2009. Their average
annual gross revenue from commercial
fishing was approximately $71,000
(2008 dollars) between the 2 years. On
average, these vessels had 2,375 Ib
(1,080 kg) and 1,300 1b (591 kg) of gag
landings in 2008 and 2009, respectively,
or 1,835 lb (834 kg) between the 2 years.
Gag landings accounted for
approximately 8 percent of these
vessels’ annual average gross revenue,
and thus they are somewhat, though not
significantly, dependent on revenue
from gag landings. These vessels’
average initial gag allocation in 2010
was 2,121 1b (964 kg). Therefore, on
average, their 2008 gag landings were
very near their 2010 gag allocation, but
their 2009 gag landings were
considerably less than their 2010
allocation.

Of these 521 vessels, 52 vessels also
received a bottom longline endorsement
in 2010. These particular vessels’
average annual revenue was
approximately $156,000 (2008 dollars)
in 2008 and 2009. Revenue from gag

landings decreased from approximately
$15,900 to $8,400 in 2009 and thus
these vessels became relatively less
dependent on gag landings. These
vessels are highly dependent on revenue
from red grouper landings, which
accounted for 54 percent and 47 percent
of their gross revenue in 2008 and 2009,
respectively. Revenue from deep-water
grouper (DWG) landings decreased only
slightly, from approximately $36,000 in
2008 to $31,000 in 2009, and thus these
vessels became relatively more
dependent on revenue from DWG
landings. Their average initial 2010
allocation of gag was approximately
5,507 1b (2,503 kg) while their average
gag landings were 3,933 1b (1,788 kg)
and 2,204 1b (1,002 kg) in 2008 and
2009, respectively. Thus, vessels that
now have a bottom longline
endorsement have harvested less than
that allocation in recent years,
particularly in 2009.

The for-hire fleet is comprised of
charter vessels, which charge a fee on a
vessel basis, and headboats, which
charge a fee on an individual angler
(head) basis. The harvest of gag in the
exclusive economic zone (EEZ) by for-
hire vessels requires a charter vessel/
headboat permit for Gulf reef fish. On
March 23, 2010, there were 1,376 valid
or renewable for-hire Gulf reef fish
permits. A valid permit is a non-expired
permit. Expired reef fish for-hire
permits may not be actively fished, but
are renewable for up to 1 year after
expiration. Because of the extended
permit renewal period, numerous
permits may be expired but still
renewable at any given time of the year
during the renewal period after the
permit’s expiration. The majority (823,
or approximately 60 percent) of the
1,376 valid or renewable permits were
registered with Florida addresses. The
registration address for the Federal
permit does not restrict operation to
Federal waters off that state; however,
vessels would be subject to any
applicable state permitting
requirements. Although the permit does
not distinguish between headboats and
charter vessels, it is estimated that 79
headboats operate in the Gulf. The
majority of these vessels (43, or
approximately 54 percent) operate from
Florida ports. Given that nearly 99
percent of target effort for gag and 97
percent of the economic impacts from
the recreational sector for gag in the
Gulf reef fish fishery are in west Florida,
it is assumed that the 823 for-hire
vessels (780 charter vessels and 43
headboats) in Florida are expected to be
directly affected by the action to
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establish a recreational gag fishing
season of July 1 through October 31.

Establishing a rebuilding plan for gag
is an administrative action and is
therefore not expected to generate
direct, adverse economic effects on
commercial or for-hire entities. Thus,
the action to establish a rebuilding plan
for gag that would rebuild the gag stock
to a level consistent with producing
maximum sustainable yield in 10 years
or less is not expected to reduce profits
for commercial or for-hire entities.

NOR are assumed to be representative
of profit for for-hire vessels. It is
assumed that 823 for-hire vessels (780
charter vessels and 43 headboats)
participate in the recreational gag
component of the Gulf reef fish fishery.
Estimates of NOR from recreational
fisheries other than gag, and thus across
all fisheries in which these charter
vessels and headboats participate, are
not currently available. However, on
average, NOR for charter vessels from
trips targeting gag are estimated to be
approximately $1.56 million per year
while NOR for headboats from trips
targeting gag are estimated to be $91,300
per year. NOR for all trips targeting gag
are estimated to be approximately $1.65
million per year. The average annual
NOR from trips targeting gag are
estimated to be $2,000 per charter vessel
and $2,124 per headboat.

When the length of the recreational
gag season is reduced and the daily bag
limit for gag set at zero, some trips that
formerly targeted gag will instead target
other species while other trips that
formerly targeted gag will be cancelled.
Assuming the NOR per trip is constant
regardless of the species targeted, for-
hire operators will only lose NOR from
trips cancelled as a result of the
shortened season length. Information
regarding the number of trips cancelled
as a result of the shortened season is not
currently available. Thus, this analysis
assumes all of the current for-hire trips
targeting gag will be cancelled when the
recreational sector is closed. Because
some of these trips would probably not
be cancelled, this assumption is
expected to overestimate the actual
reduction in NOR associated with a
shorter season. Thus, the following
estimates of losses in NOR and profit for
charter vessels and headboats should be
considered maximum values.

Under the action to establish a
recreational gag fishing season of July 1
through October 31, the losses in NOR
from trips targeting gag for charter
vessels and headboats are estimated to
be approximately $1,304,000 and
$76,000, respectively, and thus NOR for
all trips targeting gag is estimated to be
approximately $1,380,000. The average

annual losses in NOR from trips
targeting gag are estimated to be $1,672
and $767 per charter vessel and
headboat, respectively. These NOR
losses represent a loss in profit from
trips targeting gag of approximately 84
percent and 36 percent per charter
vessel and headboat, respectively.

The action to establish a recreational
gag fishing season of July 1 through
October 31 is not expected to affect
profit from trips not targeting gag for
charter vessels and headboats. For-hire
vessel dependence on fishing for
individual species cannot be
determined with available data.
Although some for-hire vessels are
likely more dependent on trips that
target gag than other for-hire vessels,
overall, about 3 percent of for-hire
angler trips are estimated to target gag.
As a result, although the action would
be expected to substantially affect the
NOR derived from gag trips, overall, gag
trips do not comprise a substantial
portion of total for-hire trips nor would
they, by extension, be expected to
account for a substantial portion of total
for-hire NOR.

For the action to increase the
recreational bag limit for red grouper
from two fish to four fish, the number
of trips in all recreational fishing modes
is assumed to remain the same
regardless of any change in the red
grouper bag limit. As such, no changes
to producer surplus in the for-hire
sector are expected. Thus, the action is
not expected to reduce profits for for-
hire entities.

The 215 entities with gag shares that
did not participate in commercial
fishing in 2008 or 2009 have no
commercial fishing revenue and did not
earn profit from commercial fishing in
those 2 years. For the action to reduce
the commercial gag quota to 86 percent
of the ACT to account for dead discards,
their average allocation of gag in 2012
would be reduced from 421 1b (191 kg)
to 362 b (165 kg), or by approximately
59 1b (27 kg). Using the average 2008
price of $3.52 per 1b, this loss in
allocation could potentially represent a
loss of nearly $208 (2008 dollars) in
gross revenue per entity. Using the 2010
average price of $1.00 per 1b of gag
allocation, this loss in allocation could
potentially represent a loss of $59 (2008
dollars) in net revenue per entity. For 8
of these 215 entities that also possess
longline endorsements, their average
allocation of gag in 2012 would be
reduced from 1,512 b (687 kg) to 1,300
b (591 kg), or by 212 1b (96 kg). Thus,
their potential losses in gross revenue
and net revenue, estimated to be $746
and $212 (2008 dollars), respectively,
are expected to be somewhat higher.

However, in general, these potential
losses in gross revenue and net revenue
would only be realized if these 215
entities not only become active in
commercial fishing but also specifically
intend to harvest gag in 2012 and at a
level greater than their reduced
allocation. That is, a reduction in
allocation can only lead to a reduction
in landings, and thus gross revenue, if
these entities intend to harvest at levels
greater than their reduced allocation.
Alternatively, these losses in gross and
net revenue could be due to these
entities’ inability to sell the allocations
they are losing from the action, though
this possibility presumes that a demand
for these allocations exists. Regardless,
the significance of these potential losses
in gross and net revenue to these 215
entities cannot be evaluated given the
lack of information on potential gross
revenue, net revenue, and profits from
commercial fishing in general and
specifically for gag.

Similarly, for the 139 entities with gag
shares that participated in commercial
fisheries other than gag, they earned
approximately $50,800 in annual gross
revenue on average in 2008 and 2009.
Profit estimates for these vessels are not
currently available. However, because
they did not have any gag landings,
none of their gross revenue and thus
none of their potential profits were the
result of gag harvests. Under the action
to reduce the commercial gag quota to
86 percent of the ACT to account for
dead discards, their average allocation
of gag in 2012 would be reduced from
260 b (118 kg) to 224 1b (102 kg), or by
36 1b (16 kg). Using the average 2008
price of $3.52 per lb, this loss in
allocation could potentially represent a
loss of $127 (2008 dollars) in gross
revenue per entity. Using the 2010
average price of $1.00 per 1b of gag
allocation, this loss in allocation could
potentially represent a loss of
approximately $36 (2008 dollars) in net
revenue per entity.

However, these potential losses in
gross and net revenue could only lead
to a loss in profits if these 139 entities
intend to commercially harvest gag in
2012 and at a level above their reduced
allocation. That is, a reduction in
allocation can only lead to a reduction
in landings if these entities intend to
harvest at levels above their reduced
allocation. Thus, for example, if these
vessels intended to harvest gag in 2012
at a level equivalent to their 2012
allocation, and this harvest was in
addition to, rather than in place of, their
recent commercial fishing activities, the
reduction in allocation could lead to a
maximum loss of approximately 0.3
percent in gross revenue, which could
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in turn reduce net revenue and profits.
Alternatively, losses in gross and net
revenue could be due to these entities’
inability to sell the allocations being lost
from this action, though this possibility
presumes that a demand for these
allocations exists.

For the 521 entities with gag shares
that commercially harvested gag in 2008
or 2009, they earned approximately
$71,000 (2008 dollars) in annual gross
revenue on average in 2008 and 2009.
Profit estimates for these vessels are not
currently available. However, gag
landings accounted for approximately 8
percent of these vessels’ annual average
gross revenue, and thus they are
somewhat but not significantly
dependent on revenue from gag
landings. For the action to reduce the
commercial gag quota to account for
dead discards, these vessels’ 2012 gag
allocations would be reduced from
1,022 b (465 kg) to 879 1b (400 kg), or
143 1b (65 1b) on average. As these
vessels have been harvesting at levels
near their 2010 allocation in recent
years on average, this reduction in gag
allocation is likely to lead to an
equivalent reduction in gag landings
and therefore gross revenue. Using the
average 2008 price of $3.52 per lb, it is
estimated that these vessels could lose
nearly $143 (2008 dollars), or
approximately 0.7 percent, in annual
gross revenue on average. Using the
2010 average price of $1.00 per b of gag
allocation, this loss in allocation would
represent a loss of $143 (2008 dollars)
in net revenue per entity. Because net
revenue is assumed to be representative
of profits for commercial vessels, these
vessels are expected to experience a
reduction in profits.

However, 52 of these 521 vessels also
received a bottom longline endorsement
in 2010. These particular vessels’
average annual gross revenue was
approximately $156,000 (2008 dollars)
in 2008 and 2009, with gag landings
accounting for approximately 8 percent
of that gross revenue. These vessels are
highly dependent on revenue from red
grouper rather than gag landings. For
the action to reduce the commercial gag
quota, their allocation of gag in 2012
would decrease from 2,749 Ib (1,250 kg)
to 2,364 1b (1,075 kg), or by 385 1b (175
kg). As these vessels have harvested at
average levels near their 2010 allocation
in recent years, this reduction in gag
allocation is likely to lead to an
equivalent reduction in gag landings
and therefore gross revenue. Using the
average 2008 price of $3.52 per b, it is
estimated that these vessels could lose
$385 (2008 dollars), or approximately
0.9 percent, in annual gross revenue on
average. Using the 2010 average price of

$1.00 per 1b of gag allocation, this loss
in allocation would represent a loss of
approximately $385 (2008 dollars) in
net revenue per entity. Because net
revenue is assumed to be representative
of profits for commercial vessels, these
vessels are expected to experience a
reduction in profits.

No additional economic effects would
be expected to result from the revised
SWG quota because the updated SWG
quota simply reflects the reduction in
the commercial gag quota, the effects of
which have already been discussed.

Given the action to establish a
rebuilding plan for gag, the conversion
of red grouper allocation into multi-use
allocation valid toward the harvest of
red grouper or gag would be suspended
under the action to modify the
percentages of red grouper and gag
allocation that can be converted into
multi-use allocation. Because red
grouper is not under a rebuilding plan
at this time, gag shareholders would be
allowed to convert 8 percent of their gag
allocation into multi-use allocation and
thus no adverse economic effects are
expected. However, minimal adverse
economic effects are expected as a result
of commercial fishing entities not being
allowed to convert 4 percent of their red
grouper allocation into multi-use
allocation. Multi-use allocation that has
been converted from red grouper
allocation can only be used to possess,
land, or sell gag after an entity’s gag and
gag multi-use allocation has been
landed, sold, or transferred. Given the
action to reduce the commercial gag
quota due to dead discards, it is possible
these entities will exhaust their gag and
gag multi-use allocations. Gross revenue
from gag landings is greater than gross
revenue from an equivalent amount of
red grouper landings because gag
commands a relatively higher market
price. Thus, gross revenue from
commercial fishing and therefore profits
per vessel could be slightly lower than
if the conversion were allowed to
continue.

For the action to reduce the
commercial size limit for gag from 24
inches (61 cm) to 22 inches (56 cm) total
length, commercial fishing entities
would be allowed to retain more and
discard less of the gag they catch and
thus are expected to experience
increased economic benefits relative to
the status quo. However, if commercial
fishermen prefer to harvest larger gag
due to a higher market demand for
larger fish, then additional high-grading
may be possible because the commercial
sector is managed under the IFQ
program. As such, few additional gag
may be retained and thus the potential
increases in gross revenue, net revenue,

and profits per vessel are likely
minimal.

Establishing AMs is an administrative
action and is therefore not expected to
generate direct, adverse economic
effects on commercial or for-hire
entities. Direct, adverse economic
effects would only occur if and when
the AMs are actually triggered. This
action would replace current AMs
established in Amendment 30B to the
FMP with the current IFQ program
because an IFQ functions as an AM.
This action would also add an overage
adjustment and an in-season closure to
the current AMs for the recreational
sector when the gag or red grouper
stocks are overfished and in a rebuilding
plan. Because red grouper is not
overfished or in a rebuilding plan, this
action does not currently apply to the
red grouper component of the reef fish
fishery. The action to establish a
recreational fishing season of July 1
through October 31 for gag is expected
to restrain landings in the gag
recreational sector well below its 2012
ACL, and in fact is intended and
expected to constrain landings below
the 2012 recreational ACT. In turn, the
probability an overage adjustment or in-
season closure will be required in 2013
is also minimal. Thus, the action to
establish new AMs for the commercial
and recreational sectors of the gag, red
grouper, and SWG component of the
Gulf reef fish fishery is not expected to
reduce profits for commercial or for-hire
entities.

Three alternatives, including the
status quo, were considered for the
action to establish a rebuilding plan for
gag that would rebuild the gag stock to
a level consistent with producing
maximum sustainable yield in 10 years
or less. In the absence of all fishing
mortality, including bycatch mortality,
the shortest possible time in which the
gag stock can rebuild is 5 years. Under
the Magnuson-Stevens Act, the
maximum time allowed for rebuilding
the gag stock is 10 years. In the Generic
ACL Amendment, the ACLs are based
on yields that are projected to rebuild
the stock in 10 years, and the ACTs are
based on yields that are projected to
rebuild the stock in 7 years.

The first alternative, the status quo,
would not have established a rebuilding
plan for gag. The fishing mortality rate
for gag has shown an increasing trend
over time and fishing mortality rates in
recent years are not consistent with
rebuilding or maintaining the gag stock
at its maximum sustainable yield level.
Moreover, because the gag stock has
been determined to be overfished and
undergoing overfishing, this alternative
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does not comply with the Magnuson-
Stevens Act.

The second alternative would have
established a rebuilding plan that would
rebuild the gag stock to a level
consistent with producing maximum
sustainable yield in 7 years or less.
Seven years is the estimated time to
rebuild if the stock is managed at a
fishing rate corresponding to OY (Foy)
rather than the rate corresponding to a
10-year rebuilding plan (Fiepuiding)-
Although the yields under a 7-year
rebuilding plan would eventually catch
up to those for a 10-year plan, the initial
catch targets in the early years would be
less during a 7-year rebuilding plan
relative to a 10-year rebuilding plan.
Thus, this alternative would potentially
imply more restrictive regulations and
thus more adverse indirect economic
effects in the short-term relative to
rebuilding the gag stock to a level
consistent with producing maximum
sustainable yield in 10 years or less.

The third alternative would have
established a rebuilding plan that would
rebuild the gag stock to a level
consistent with producing maximum
sustainable yield in 5 years. If this
alternative were adopted, strong
measures to reduce bycatch of gag in
other fisheries would also need to be
considered. Because a total elimination
of discard mortality is unlikely to be
achieved, this alternative would likely
result in the stock being slightly under
the rebuilding target at the end of 5
years. Most importantly, this alternative
would require a complete closure of the
gag component of the Gulf reef fish
fishery for at least 5 years. Therefore,
this alternative would eliminate all net
revenue from the commercial sector and
all consumer and producer surplus from
the recreational sector for at least 5
years and, as such, would lead to the
most restrictive regulations and, thus,
considerably greater adverse indirect
economic effects in the short-term
relative to rebuilding the gag stock to a
level consistent with producing
maximum sustainable yield in 10 years
or less.

Four alternatives, including the status
quo, were considered for the action to
establish a recreational gag fishing
season of July 1 through October 31. The
first alternative, the status quo, would
maintain a year-round gag recreational
fishing season, with the exception of the
current February 1 to March 31 closed
season for SWG. This alternative would
be expected to result in a 14 percent
reduction in gag removals relative to the
2006-2008 baseline and a 1 percent
increase in gag removals relative to the
2009 baseline. As such, this alternative
does not achieve the necessary

reduction in removals to rebuild the gag
stock, contrary to the Council’s goals
and objectives and the Magnuson-
Stevens Act.

The second alternative, which would
establish a gag recreational season of
September 16 through November 15,
would reduce gag removals by 60
percent relative to the 2009 baseline,
which exceeds the ACT reduction of 47
percent. Relative to the 2006—2008
baseline, this alternative also reduces
removals by 60 percent. Therefore, this
alternative does not fully meet the ACT
of 61 percent relative to the 2006—-2008
baseline, but does exceed the ACL and
rebuilding yield reduction level of 53
percent. This alternative is more
conservative biologically than the
preferred alternative, but only allows a
61-day fishing season as opposed to the
123-day fishing season allowed during a
recreational gag fishing season of July 1
to October 31.

The third alternative, which would
establish a gag recreational season of
January and April, would reduce
removals by 52 percent, which exceeds
the ACT reduction of 47 percent.
Relative to the 2006—2008 baseline, this
alternative reduces removals by 56
percent. This alternative does not fully
meet the ACT of 61 percent relative to
the 2006—2008 baseline, but it does
exceed the ACL and rebuilding yield
reduction level of 53 percent. This
alternative is similar to the second
alterative in that it allows 61 days of
fishing, and thus is shorter than the 123-
day fishing season allowed under a
recreational gag fishing season of July 1
through October 31, but it splits the
season into two segments to provide
more fishing opportunities. Biologically,
this alternative is as conservative as the
action.

The fourth alternative would also
establish a gag recreational season of
July 1 through October 31 as the action.
However, rather than maintain the
current 22 inch (56 cm) recreational
minimum size limit, it would
implement a 22—30 inch (56—76 cm) slot
limit. Although this alternative would
achieve a larger reduction in removals,
a larger percentage of those removals
would consist of dead discards. Further,
a portion of those additional dead
discards would consist of larger fish
above the slot limit. These larger fish
produce more eggs in spawning season.
Thus, this alternative could negatively
impact the spawning potential ratio and
in turn the rate of rebuilding.

Two alternatives, including the status
quo, were considered for the action to
increase the recreational bag limit for
red grouper from two fish to four fish,
reducing it by one fish in the

subsequent year if the recreational ACL
is exceeded. The first alternative, the
status quo, would retain the current
recreational bag limit for red grouper of
two fish. The recreational ACL for red
grouper has not been met in recent
years. Recreational red grouper landings
averaged less than 1 million 1b (454,545
kg) between 2006 and 2009. Further, the
recreational ACL was recently increased
from 1.51 million 1b (686,364 kg) to 1.72
million Ib (781,818 kg) in the final rule
to implement a Gulf red grouper
regulatory amendment (76 FR 67618,
November 2, 2011), which would create
a larger difference between the ACL and
the expected catch in 2012. Additional
increases in the red grouper recreational
ACL are planned through 2016. This
alternative would not allow for-hire
entities to increase their landings per
trip even though the recreational
sector’s harvest has been and is
expected to be well below its allocation.
As such, opportunities to increase the
economic value of red grouper harvests
in the recreational sector would be
unnecessarily foregone.

The second alternative would
increase the recreational bag limit for
red grouper from two fish to three fish.
This alternative would allow for-hire
entities to increase their landings per
trip, but would not enhance their
opportunities to increase the economic
value of red grouper harvests to the
same extent as increasing the
recreational bag limit for red grouper to
four fish. Such opportunities should be
enhanced as much as possible given the
large difference between the recreational
sector’s ACL and the expected catch
according to the current bag limit. Like
the action’s preferred alternative to
increase the recreational bag limit for
red grouper from two fish to four fish,
this alternative includes an adaptive
feedback mechanism that would adjust
the bag limit if the recreational sector
exceeds its ACL, though it would not be
a two-stage process.

Two alternatives, including the status
quo, were considered for the action to
reduce the gag commercial quota to 86
percent of the ACT to account for dead
discards. The first alternative, the status
quo, would not adjust the gag
commercial quota to account for dead
discards. This alternative would set the
gag commercial quota at the current
ACT. The ACT assumes dead discards
in the commercial sector will be
reduced by the same proportion as
landings. If this assumption is not valid,
then total removals of gag will exceed
the harvest levels projected in the
assessment. The ACT provides a buffer
against reaching the ACL, but this buffer
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may not be sufficient to offset increased
removals due to dead discards.

The second alternative would reduce
the gag commercial quota to 47 percent
of the ACT to account for dead discards.
This alternative represents the worst
case scenario, under which dead
discards are assumed to remain at their
2006-2008 level. Analyses associated
with the 2011 gag interim rule indicated
that, if dead discards remain at their
2006—2008 levels, the gag commercial
quota would need to be reduced to 47
percent of the ACT in order to
compensate for the increased removals.
Although this alternative would provide
the greatest allowance for dead discards
and, thus, the highest likelihood of
rebuilding the gag stock successfully, it
is based on the unlikely assumption that
dead discards will remain at their 2006—
2008 levels. Longline vessels have
historically landed about 34 percent of
the commercial gag harvest. As a result
of the longline endorsement
requirements implemented in 2010, the
number of reef fish longline vessels has
decreased substantially. Of the 908
initial grouper/tilefish shareholders in
2010, 293 vessels used bottom longline
or trap gear for commercial reef fish
harvesting purposes between 1999 and
2007. However, only 62 of these vessels
qualified for the bottom longline
endorsement. Given the substantial
reduction in the number of longline
vessels, dead discards are expected to be
considerably less now and in the future
compared to their 2006—-2008 levels. As
such, reducing the gag commercial
quota to 47 percent of the ACT would
unnecessarily impose more significant
economic and social impacts on
commercial harvesters and associated
communities relative to reducing the
gag commercial quota to 86 percent of
the ACT.

Two alternatives, including the status
quo, were considered for the action to
modify the percentage of red grouper
allocation that can be converted into
multi-use allocation if a rebuilding plan
for gag is in effect. The first alternative,
the status quo, would allow 4 percent of
the red grouper allocation to be
converted into multi-use allocation at
the beginning of each year. With this
alternative, the amount of red grouper
multi-use allocation could exceed the
available gag commercial quota, thereby
leading to harvests that exceed the ACL.
Such a result is contrary to the purposes
of the action to establish a rebuilding
plan for gag that would rebuild the gag
stock to a level consistent with
producing maximum sustainable yield
in 10 years or less and is therefore
inconsistent with the Magnuson-Stevens
Act and National Standard 1 Guidance.

The second alternative would base the

amount of red grouper multi-use
allocation on the buffer between the gag
ACL and ACT. Subsequent ACLs and
ACTSs may be set by the ACL/ACT
control rule implemented as a result of
the Generic ACL Amendment.
Furthermore, the gag ACL is set at the
level where there is only a 50-percent
probability of meeting the target to
rebuild the gag stock in 10 years or less.
Thus, this alternative will reduce the
probability of the rebuilding plan being
successful.

One alternative, the status quo, was
considered for the action to modify the
percentage of gag allocation that can be
converted into multi-use allocation if a
rebuilding plan for red grouper is in
effect. With this alternative, 8 percent of
the gag allocation would be converted
into multi-use allocation. If a rebuilding
plan for red grouper is necessary in the
future, this alternative could result in
red grouper harvests that would exceed
the future commercial ACL, which
would in turn trigger AMs and reduce
the ability of the red grouper stock to
rebuild.

Three alternatives, including the
status quo, were considered for the
action to reduce the commercial gag
minimum size limit from 24 inches (61
cm) to 22 inches (56 cm) in TL. The first
alternative, the status quo, would
maintain the commercial gag minimum
size limit at 24 inches (61 cm) TL. The
size at 50-percent female maturity is
approximately 24 inches (61 cm) TL.
With this alternative, regulatory
discards due to the minimum size limit
would continue at the current rate,
which is contrary to the Council’s goal
of reducing gag discards.

The second alternative would reduce
the commercial gag minimum size limit
from 24 inches (61 cm) to 20 inches (51
cm) TL. Until a commercial fisherman’s
IFQ allocation is reached, this
alternative is expected to reduce total
gag discards by 62 percent for the
vertical line component of the
commercial sector and by 47.2 percent
for the longline component. At the same
time, the number of gag needed to fill
an IFQ allocation is expected to increase
by 29.7 percent for the vertical line
component and by 0.9 percent for the
longline component. This alternative
has a greater likelihood of creating a
price differential by size, which would
in turn likely result in additional high-
grading as fishermen attempt to
maximize the economic return on their
IFQ shares. Additional high-grading
would lead to higher rather than lower
levels of gag discards, which is contrary
to the Council’s goals.

The third alternative would eliminate
the minimum size limit and thus would
effectively require that all commercially
caught gag be retained regardless of size.
As a result, this alternative would also
effectively require that each commercial
fisherman possess sufficient gag
allocation to cover all harvest of gag.
Grouper sizes in the commercial sector
have been recorded as small as 11
inches (28 cm) prior to the
implementation of size limits, but the
numbers landed are few below 18
inches (46 cm). At a minimum size limit
of 18 inches (46 cm), the expected
reduction in total gag discards is 79.9
percent for the vertical line component
and 66.7 percent for the longline
component. At the same time, the
increase in number of gag needed to fill
an individual’s allocation of gag is
expected to be 38.2 percent for the
vertical line component and 1.3 percent
for the longline component. At
minimum size limits less than 18 inches
(46 cm), these values will change little
because both gears become less selective
for gag at smaller sizes. To the extent a
market demand for larger fish exists,
this alternative is likely to create a price
differential for larger size fish. Given the
limited amount of gag allocation
expected to be distributed with the gag
commercial quota, this alternative could
encourage high-grading by commercial
fishermen, which would lead to higher
levels of gag discards, contrary to the
Council’s goals.

Four alternatives, including the status
quo, were considered for the action to
expand the current time and area
closures off the west coast of Florida.
The first alternative would expand the
current closed areas of Madison-
Swanson and the Edges by
approximately 70 square miles (181
square km). Four options were
considered in this alternative. The first
option would prohibit all fishing from
November 1 through April 30, but allow
surface trolling from May 1 through
October 31. The second option would
prohibit all fishing from November 1
through April 30, but allow all fishing
from May 1 through October 31. The
third option would prohibit all fishing
from January 1 through April 30, but
allow all fishing from May 1 through
December 31. The fourth option would
prohibit all fishing year-round. The
percentage of gag and red grouper
commercial landings coming from this
area ranges from 0.55 percent for gag
and 0.06 percent of red grouper with the
third option to 1.25 percent and 0.39
percent for gag and red grouper,
respectively, with the fourth option.
These numbers indicate it is unlikely
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that gag and particularly red grouper are
being targeted in this area. Thus, the
expected reduction in gag bycatch is
relatively small and, thus, so are the
biological benefits.

The second alternative would expand
the current closed areas of Madison-
Swanson and the Edges by
approximately 244 square miles (632
square km). Four options were
considered in this alternative. The first
option would prohibit all fishing from
November 1 through April 30, but allow
surface trolling from May 1 through
October 31. The second option would
prohibit all fishing from November 1
through April 30, but allow all fishing
from May 1 through October 31. The
third option would prohibit all fishing
from January 1 through April 30, but
allow all fishing from May 1 through
December 31. The fourth option would
prohibit all fishing year-round. Gag
bycatch is expected to increase as a
result of the action to reduce the Gulf
gag commercial quota and the resulting
reduction in the gag to red grouper
quota ratio. The percentage of gag and
red grouper commercial landings
coming from this area ranges from 3.23
percent for gag and 0.26 percent of red
grouper in the third option to 5.92
percent and 0.93 percent for gag and red
grouper, respectively, in the fourth
option. If this alternative was selected,
by limiting where recreational
fishermen may harvest, the adverse
economic and social effects incurred as
a result of the July 1 through October 31
recreational fishing season would be
amplified, particularly from the fourth
option. Furthermore, the Council
determined that these additional
adverse economic and social effects on
the recreational sector outweighed the
biological benefits to the gag stock.

The third alternative would modify
the seasonal closure dates of The Edges
40 fathom contour area, which is
approximately 390 square miles (1,010
square km) in size and currently
prohibits all fishing from January 1
through April 30 and allows all fishing
from May 1 through December 31. Four
options were also considered under this
alternative. The first option would
prohibit all fishing from November 1
through April 30, but allow surface
trolling from May 1 through October 31.
The second option would prohibit all
fishing from November 1 through April
30, but allow all fishing from May 1
through October 31. The third option
would prohibit all fishing from January
1 through April 30, but allow all fishing
from May 1 through December 31. The
fourth option would prohibit all fishing
year-round. This alternative would close
a larger area than the other alternatives

that would expand the existing closures.
Because The Edges 40 fathom contour
area is relatively large, the percentage of
gag and red grouper commercial
landings coming from it is greater than
under the other alternatives that would
expand the existing closures, ranging
from 4.13 percent for gag and 0.57
percent of red grouper for the third
option to 8.92 percent and 2.41 percent
for gag and red grouper, respectively. for
the fourth option. Thus, the expected
reduction in gag bycatch is greater than
for the other alternatives that would
expand the existing time area closures.
If this alternative was selected, by
limiting where recreational fishermen
may fish, the adverse economic and
social effects incurred as a result of the
July 1 through October 31 recreational
fishing season would be amplified,
particularly from the fourth option.
Furthermore, the Council determined
that these additional adverse economic
and social effects on the recreational
sector outweighed the biological
benefits to the gag stock.

The fourth alternative would modify
the seasonal closure dates for the
Madison Swanson and Steamboat
Lumps closed areas, which cover
approximately 219 square miles (567
square km). At present, these closures
prohibit all fishing from November 1
through April 30, but allow surface
trolling for species other than reef fish
from May 1 through October 31. The
first option would prohibit all fishing
from November 1 through April 30, but
allow surface trolling from May 1
through October 31. The second option
would prohibit all fishing from
November 1 through April 30, but allow
all fishing from May 1 through October
31. The third option would prohibit all
fishing from January 1 through April 30,
but allow all fishing from May 1 through
December 31. The fourth option would
prohibit all fishing year-round. Because
Madison Swanson and Steamboat
Lumps have been closed to reef fish
fishing for an extended time period, no
data are available to determine how
much harvesting activity may occur in
these areas. As such, it is not possible
to determine the potential effects from
closing them for a longer time period
and, thus, considerable uncertainty
exists regarding those potential effects.
However, it is highly likely that the
biological benefits to the gag stock
would be minimal at best.

One alternative, the status quo, was
considered for the action to replace the
current AMs for the commercial sector
of gag, red grouper, and the SWG
component of the Gulf reef fish fishery
with the IFQ program. By retaining the
current AMs, this alternative would

close the commercial SWG sector if
commercial landings of red grouper,
gag, or SWG reach or are projected to
reach their respective quotas. As such,
these measures are inconsistent with the
Council’s management goals and
objectives for the commercial sector of
the Gulf reef fish fishery, as reflected by
the IFQ program. Furthermore, the need
for additional AMs appears to be
unnecessary because commercial
landings have been less than the quotas
for all individual species and species
complexes managed under the IFQ
program.

Three alternatives, including the
status quo, were considered for the
action to establish additional AMs for
the recreational harvest of gag and red
grouper. The first alternative, the status
quo, would retain the existing AMs for
the recreational harvest of gag and red
grouper. The current AMs do not
include in-season management
measures or an overage adjustment if
either the gag or red grouper stocks are
determined to be overfished. The gag
stock is currently overfished. Thus, this
alternative would allow the recreational
ACLs to be exceeded before taking
action, which could have short-term
negative effects on the red grouper stock
and particularly the gag stock.

The second alternative would add an
overage adjustment to the existing AMs
if gag or red grouper are determined to
be overfished. This alternative would
provide some benefit to the gag and red
grouper stocks if they are under a
rebuilding plan. Given the plan to
establish a rebuilding plan for gag, this
alternative would be expected to apply
immediately to the gag recreational
sector. If the recreational ACL is
exceeded, the overage adjustment would
mitigate any damage done to a stock’s
recovery by reducing the ACL for the
following year by the size of the overage
or by some other level depending on
what the best available science indicates
will place the stock back on its
rebuilding path. However, relative to
establishing additional AMs for the
recreational harvest of gag and red
grouper, this alternative would not
allow in-season closures as a result of
projections indicating the recreational
sector will exceed its red grouper or gag
ACL. Thus, this alternative would allow
the recreational ACLs to be exceeded
before taking action, which could have
short-term negative effects on the red
grouper stock and particularly on the
gag stock.

The third alternative would add in-
season AMs to the existing AMs that
would allow the gag or red grouper
recreational fishing seasons in the Gulf
to close early if necessary. This
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alternative would provide some benefit
to the gag and red grouper stocks.
However, this alternative does not add
an overage adjustment as per National
Standard 1 guidance. Moreover, by not
requiring an overage adjustment, this
alternative would allow overages to
occur from one year to the next if the
in-season closures are implemented
after the ACL has been exceeded. If
these overages consistently occur over
time, the cumulative effect could be
sufficient to preclude rebuilding if a
stock is under a rebuilding plan. As
such, this alternative is not as beneficial
to the red grouper and gag stocks as
establishing additional AMs for the
recreational harvest of gag and red
grouper that include an overage
adjustment.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: February 7, 2012.
Alan D. Risenhoover,
Acting Deputy Assistant Administrator For
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 622, is amended
as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In § 622.20, paragraphs (a)(5)(i) and
(ii) are revised to read as follows:

§622.20 Individual fishing quota (IFQ)
program for Gulf groupers and tilefishes.

(a) * x %

(5) O

(i) Red grouper multi-use allocation.
(A) At the time the commercial quota for
red grouper is distributed to IFQ
shareholders, a percentage of each
shareholder’s initial red grouper
allocation will be converted to red
grouper multi-use allocation. Red
grouper multi-use allocation,
determined annually, will be based on
the following formula:

Red Grouper multi-use allocation (in
percent) = 100 * [Gag ACL—Gag
commercial quota]/Red grouper
commercial quota

(B) However, if gag is under a
rebuilding plan, the percentage of red
grouper multi-use allocation is equal to
zero. Red grouper multi-use allocation
may be used to possess, land, or sell
either red grouper or gag under certain

conditions. Red grouper multi-use
allocation may be used to possess, land,
or sell red grouper only after an IFQ
account holder’s (shareholder or
allocation holder’s) red grouper
allocation has been landed and sold, or
transferred; and to possess, land, or sell
gag, only after both gag and gag multi-
use allocation have been landed and
sold, or transferred.

(ii) Gag multi-use allocation. (A) At
the time the commercial quota for gag is
distributed to IFQ shareholders, a
percentage of each shareholder’s initial
gag allocation will be converted to gag
multi-use allocation. Gag multi-use
allocation, determined annually, will be
based on the following formula:

Gag multi-use allocation (in percent)
=100 * [Red grouper ACL—Red grouper
commercial quotal/Gag commercial
quota

(B) However, if red grouper is under
a rebuilding plan, the percentage of red
grouper multi-use allocation is equal to
zero. Gag multi-use allocation may be
used to possess, land, or sell either gag
or red grouper under certain conditions.
Gag multi-use allocation may be used to
possess, land, or sell gag only after an
IFQ account holder’s (shareholder or
allocation holder’s) gag allocation has
been landed and sold, or transferred;
and to possess, land, or sell red grouper,
only after both red grouper and red
grouper multi-use allocation have been
landed and sold, or transferred. Multi-
use allocation transfer procedures and
restrictions are specified in paragraph
(b)(4)(iv) of this section.

* * * * *

m 3. In § 622.34, paragraph (v) is revised
to read as follows:

§622.34 Gulf EEZ seasonal and/or area
closures.
* * * * *

(v) Seasonal closure of the
recreational sector for gag. The
recreational sector for gag, in or from the
Gulf EEZ, is closed from January 1
through June 30 and November 1
through December 31 each year. During
the closure, the bag and possession limit
for gag in or from the Gulf EEZ is zero.

4.In §622.37, the heading of
paragraph (d)(2)(iii) is revised and
paragraph (d)(2)(v) is added to read as
follows:

§622.37 Size limits.

* * * * *

(d) * ok *

(2] * % %

(iii) Black grouper— * * *

(v) Gag—22 inches (55.9 cm), TL.
* * * * *

m 5.In §622.42, paragraphs (a)(1)(iii)(A)
and (B) and paragraph (a)(1)(vi) are
revised to read as follows:

§622.42 Quotas.

(a) * % %

(1) * *x %

(111) * % %

(A) SWG combined. (1) For fishing
year 2012—6.347 million 1b (2.879
million kg).

(2) For fishing year 2013—6.648
million Ib (3.015 million kg).

(3) For fishing year 2014—6.875
million lb (3.118 million kg).

(4) For fishing year 2015 and
subsequent fishing years—7.069 million
1b (3.206 million kg).

(B) Gag. (1) For fishing year 2012—
0.567 million 1b (0.257 million kg).

(2) For fishing year 2013—0.708
million Ib (0.321 million kg).

(3) For fishing year 2014—0.835
million Ib (0.378 million kg).

(4) For fishing year 2015 and
subsequent fishing years—0.939 million
Ib (0.426 million kg).

(vi) Gray triggerfish—106,000 lb
(48,081 kg), round weight.

* * * * *

m 6.In §622.49, the headings and first
sentences of paragraphs (a)(1)(i) and (ii),
the heading and first and last sentences
in paragraph (a)(2)(i), paragraph
(a)(2)(ii), and paragraphs (a)(3) through
(5) are revised to read as follows:

§622.49 Annual Catch Limits (ACLs) and
Accountability measures (AMs).

(a) * Kk %

(1) * Kk %

(i) Commercial sector. If commercial
landings, as estimated by the SRD, reach
or are projected to reach the applicable
quota specified in § 622.42(a)(1)(v), the
Assistant Administrator for Fisheries,
NOAA, (AA) will file a notification with
the Office of the Federal Register to
close the commercial sector for the
remainder of the fishing year. * * *

(ii) Recreational sector. If recreational
landings, as estimated by the SRD, reach
or are projected to reach the applicable
quota specified in § 622.42(a)(2)(ii), the
AA will file a notification with the
Office of the Federal Register to close
the recreational sector for the remainder
of the fishing year. * * *

(2) * Kk %

(i) Commercial sector. If commercial
landings, as estimated by the SRD, reach
or are projected to reach the applicable
quota specified in § 622.42(a)(1)(vi), the
AA will file a notification with the
Office of the Federal Register to close
the commercial sector for the remainder
of the fishing year.* * * The
commercial ACL for 2010 and
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subsequent fishing years is 138,000 lb
(62,596 kg).

(ii) Recreational sector. If recreational
landings, as estimated by the SRD,
exceed the ACL, the AA will file a
notification with the Office of the
Federal Register reducing the length of
the following recreational fishing season
by the amount necessary to ensure
recreational landings do not exceed the
recreational target catch for that
following fishing year. The recreational
ACL for 2010 and subsequent fishing
years is 457,000 1b (207,291 kg). The
recreational ACT for 2010 and
subsequent fishing years is 405,000 lb
(183,705 kg). Recreational landings will
be evaluated relative to the ACL based
on a moving multi-year average of
landings, as described in the FMP.

(3) Shallow-water grouper (SWG)
combined. (i) Commercial sector. The
IFQ program for groupers and tilefishes
in the Gulf of Mexico serves as the
accountability measure for commercial
SWG. The commercial ACL for SWG, in
gutted weight, for 2012 and subsequent
fishing years is 8.04 million 1b (3.65
million kg).

(ii) [Reserved]

(4) Gag. (i) Commercial sector. The
IFQ program for groupers and tilefishes
in the Gulf of Mexico serves as the
accountability measure for commercial
gag. The applicable commercial ACLs
for gag, in gutted weight, are 0.788
million lb (0.357 million kg) for 2012,
0.956 million Ib (0.434 million kg) for
2013, 1.100 million 1b (0.499 million kg)
for 2014, and 1.217 million 1b (0.552
million kg) for 2015 and subsequent
fishing years.

(ii) Recreational sector. (A) Without
regard to overfished status, if gag
recreational landings, as estimated by
the SRD, reach or are projected to reach
the applicable ACLs specified in
paragraph (a)(4)(ii)(D)of this section, the
AA will file a notification with the
Office of the Federal Register, to close
the recreational sector for the remainder
of the fishing year. On and after the
effective date of such a notification, the
bag and possession limit of gag in or
from the Gulf EEZ is zero. This bag and
possession limit applies in the Gulf on
board a vessel for which a valid Federal
charter vessel/headboat permit for Gulf
reef fish has been issued, without regard
to where such species were harvested,
i.e. in state or Federal waters. In
addition, the notification will reduce
the length of the recreational SWG
fishing season the following fishing year
by the amount necessary to ensure gag
recreational landings do not exceed the
recreational ACT in the following
fishing year.

(B) If gag are not overfished, and in
addition to the measures specified in
paragraph (a)(4)(ii)(A)of this section, if
gag recreational landings, as estimated
by the SRD, exceed the applicable ACLs
specified in paragraph (a)(4)(ii)(D) of
this section, the AA will file a
notification with the Office of the
Federal Register to maintain the gag
ACT, specified in paragraph (a)(4)(ii)(D)
of this section, for that following fishing
year at the level of the prior year’s ACT,
unless the best scientific information
available determines that maintaining
the prior year’s target catch is
unnecessary. In addition, the
notification will reduce the length of the
recreational SWG fishing season the
following fishing year by the amount
necessary to ensure gag recreational
landings do not exceed the recreational
ACT in the following fishing year.

(C) In addition to the measures
specified in paragraphs (a)(4)(ii)(A) and
(B) of this section, if gag recreational
landings, as estimated by the SRD,
exceed the applicable ACL specified in
paragraph (a)(4)(ii)(D) of this section,
and gag are overfished, based on the
most recent status of U.S. Fisheries
Report to Congress, the AA will file a
notification with the Office of the
Federal Register, at or near the
beginning of the following fishing year
to reduce the ACL and the ACT for that
following year by the amount of the
ACL overage in the prior fishing year,
unless the best scientific information
available determines that a greater,
lesser, or no overage adjustment is
necessary.

(D) The applicable recreational ACLs
for gag, in gutted weight, are 1.232
million 1b (0.559 million kg) for 2012,
1.495 million lb (0.678 million kg) for
2013, 1.720 million 1b (0.780 million kg)
for 2014, and 1.903 million Ib (0.863
million kg) for 2015 and subsequent
fishing years. The recreational ACTs for
gag, in gutted weight, are 1.031 million
b (0.468 million kg) for 2012, 1.287
million 1b (0.584 million kg) for 2013,
1.519 million 1b (0.689 million kg) for
2014, and 1.708 million Ib (0.775
million kg) for 2015 and subsequent
fishing years. Recreational landings will
be evaluated relative to the ACL based
on a moving multi-year average of
landings, as described in the FMP.

(5) Red grouper. (i) Commercial
sector. The IFQ program for groupers
and tilefishes in the Gulf of Mexico
serves as the accountability measure for
commercial red grouper. The applicable
commercial ACL for red grouper, in
gutted weight, for 2012 and subsequent
fishing years is 6.03 million 1b (2.735
million kg).

(ii) Recreational sector. (A) Without
regard to overfished status, if red
grouper recreational landings, as
estimated by the SRD, reach or are
projected to reach the applicable ACL
specified in paragraph (a)(5)(ii)(D) of
this section, the AA will file a
notification with the Office of the
Federal Register, to close the
recreational sector for the remainder of
the fishing year. On and after the
effective date of such a notification, the
bag and possession limit of red grouper
in or from the Gulf EEZ is zero. This bag
and possession limit applies in the Gulf
on board a vessel for which a valid
Federal charter vessel/headboat permit
for Gulf reef fish has been issued,
without regard to where such species
were harvested, i.e. in state or Federal
waters.

(B) If red grouper are not overfished,
and in addition to the measures
specified in paragraph (a)(5)(ii)(A) of
this section, if red grouper recreational
landings, as estimated by the SRD,
exceed the applicable ACL specified in
paragraph (a)(5)(ii)(D) of this section,
the AA will file a notification with the
Office of the Federal Register to
maintain the red grouper ACT, specified
in paragraph (a)(5)(ii)(D) of this section,
for that following fishing year at the
level of the prior year’s ACT, unless the
best scientific information available
determines that maintaining the prior
year’s ACT is unnecessary. In addition,
the notification will reduce the bag limit
by one fish and reduce the length of the
recreational SWG fishing season the
following fishing year by the amount
necessary to ensure red grouper
recreational landings do not exceed the
recreational ACT in the following
fishing year. The minimum red grouper
bag limit for 2014 and subsequent
fishing years is two fish.

(C) In addition to the measures
specified in paragraphs (a)(5)(ii)(A) and
(B) of this section, if red grouper
recreational landings, as estimated by
the SRD, exceed the applicable ACL
specified in paragraph (a)(5)(ii)(D) of
this section, and red grouper are
overfished, based on the most recent
Status of U.S. Fisheries Report to
Congress, the AA will file a notification
with the Office of the Federal Register,
at or near the beginning of the following
fishing year to reduce the ACL and the
ACT for that following year by the
amount of the ACL overage in the prior
fishing year, unless the best scientific
information available determines that a
greater, lesser, or no overage adjustment
is necessary.

(D) The recreational ACL for red
grouper, in gutted weight, is 1.90
million 1b (0.862 million kg) for 2012
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and subsequent fishing years. The
recreational ACT for red grouper, in
gutted weight, is 1.730 million 1b (0.785
million kg) for 2012 and subsequent
fishing years. Recreational landings will
be evaluated relative to the ACL based
on a moving multi-year average of
landings, as described in the FMP.

* * * * *

[FR Doc. 2012-3177 Filed 2-9-12; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 120131078—-2207-01]
RIN 0648-XA913

Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Gulf of Maine Winter Flounder
Catch Limit Revisions

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Emergency rule; request for
comments.

SUMMARY: NMFS issues this final
emergency rule under the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act). This action implements new stock
status determination criteria for Gulf of
Maine (GOM) winter flounder and
associated increases in GOM winter
flounder catch limits based on the most
recent and best available scientific
information. This action increases
fishing year (FY) 2011 GOM winter
flounder catch levels, including
Overfishing Levels (OFLs), Acceptable
Biological Catches (ABCs), Annual
Catch Limits (ACLs), ACL components,
and sector Annual Catch Entitlements
(ACEs). The ACL components include
sub-ACLs for the common pool and
sectors. This action is intended to
provide additional fishing
opportunities, consistent with the
Northeast (NE) Multispecies Fishery
Management Plan (FMP) and the
Magnuson-Stevens Act.

DATES: Effective February 7, 2012,
through April 30, 2012. Comments must
be received by March 12, 2012.

FOR FURTHER INFORMATION CONTACT:
Melissa Vasquez, Fishery Policy
Analyst, (978) 281-9166, fax (978) 281—
9135.

SUPPLEMENTARY INFORMATION:

Background

This final emergency rule implements
emergency measures, authorized by
section 305(c) of the Magnuson-Stevens
Act, to revise current GOM winter
flounder catch limits immediately. On
May 1, 2010, NMFS implemented catch
limits developed by the New England
Fishery Management Council (Council)
under Framework Adjustment (FW) 44
(75 FR 18356; April 9, 2010) for all
groundfish stocks, including GOM
winter flounder, for FY 2010 through
2012. The catch levels specified by FW
44 included OFLs, ABCs, ACLs, and
ACL components, including sub-ACLs
for the common pool and sectors. On
June 15, 2011, NMFS published (76 FR
34903) adjusted ACL subcomponents
and adjusted sector ACEs for FY 2011 in
order to reflect changes to the sector
membership prior to the start the 2011
FY.

The FW 44 catch levels for all stocks,
including GOM winter flounder, were
based upon the most recent scientific
information available at that time, i.e.,
the stock assessments conducted by the
Groundfish Assessment Review Meeting
(GARM III) in 2008. The GARM III
rejected the GOM winter flounder
assessment due to its high degree of
uncertainty, but concluded that there
was a strong probability that the GOM
winter flounder stock was overfished.
As a result, the FY 2010-2012 catch
levels in FW 44 were set at 75 percent
of recent catches from 2006-2008; an
annual ABC of 239 mt was set for FY
2010, 2011, and 2012.

A new peer reviewed benchmark
stock assessment review (SARC 52) was
completed for the winter flounder
complex in June 2011, and the final
summary report was completed in
September 2011. The review committee
accepted an assessment that provided
an estimate of stock size and a proxy for
Fumsy. The overfishing threshold was
derived using F 40 percent (0.31) as a
proxy for Fusy, and 0.23 as the
corresponding threshold exploitation
rate. Based on this information, the
estimate of fishing mortality in 2010
was 0.03 (13 percent of Fusy).
Reviewers were able to determine from
the data that the stock is not undergoing
overfishing, but could not make an
estimate of target biomass and,
therefore, could not determine whether
the stock is in an overfished condition.

The Council developed updated
groundfish specifications, including
updates for GOM winter flounder, for
FY 2012-2014 through FW 47 to the NE
Multispecies FMP. Using information
from the new GOM winter flounder
assessment, at its September 2011

meeting, the Council’s Scientific and
Statistical Committee (SSC)
recommended an annual ABC of 1,078
mt for FY 2012—-2014, a substantially
higher amount than the currently
specified FY 2010-2012 ABC of 239 mt.
This recommendation was approved by
the Council in November 2011 as part
of FW 47, which is targeted for
implementation, if approved, for FY
2012 (May 1, 2012).

Through a letter sent November 21,
2011, the Council requested, based on
the new assessment results, that the
Secretary of Commerce (Secretary) use
emergency authority to increase the FY
2011 GOM winter flounder commercial
ACL for the remainder of the 2011 FY
out of concern that the current FY 2011
ACL may be unnecessarily constraining
on the groundfish fishery. Recent catch
information indicates that catches of
this stock are higher than last year and
may lead to lost opportunities for
groundfish fishermen if the quota is
reached before the end of the FY. Catch
of GOM winter flounder as of January 7,
2012, indicated that nearly 56 percent of
the FY 2011 commercial groundfish
fishery sub-ACL has already been
caught, with sectors having caught
nearly 57 percent of their sub-ACL for
this stock. During FY 2010, nearly 75
percent of the annual GOM winter
flounder catch was harvested after
November. This suggests that if those
catch rates were to continue during FY
2011, the majority of the groundfish
fishery would likely have to stop fishing
in the GOM to avoid exceeding the sub-
ACL for this stock by the end of FY 2011
(April 30, 2012), resulting in potentially
substantial lost economic yield for the
groundfish fishery.

NMFS policy guidelines for the use of
emergency rules (62 FR 44421; August
21, 1997) pursuant to section 305(c) of
the Magnuson-Stevens Act specify three
criteria that define what an emergency
situation is, and justification for final
rulemaking: (1) The emergency results
from recent, unforeseen events or
recently discovered circumstances; (2)
the emergency presents serious
conservation or management problems
in the fishery; and (3) the emergency
can be addressed through emergency
regulations for which the immediate
benefits outweigh the value of advance
notice, public comment, and
deliberative consideration of the
impacts on participants to the same
extent as would be expected under the
normal rulemaking process. NMFS
policy guidelines further provide that
emergency action is justified for certain
situations where emergency action
would prevent significant direct
economic loss, or to preserve a
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significant economic opportunity that
otherwise might be foregone.

The new information from the GOM
winter flounder benchmark stock
assessment is considered to be a
“recently discovered circumstance,”
which, in the context of the current
FMP and low GOM winter flounder
catch limits specified for FY 2011, has
been determined by NMFS to represent
an emergency situation. This
circumstance is the result of the recently
conducted assessment of GOM winter
flounder, and the subsequent
recommendations by the SSC and the
Council, which significantly revised the
stock status and specifications for this
stock for the fishery. Although the new
assessment was completed in June 2011,
it was not possible to have predicted its
outcome; nor could the SSC’s
recommended FY 2012-2014 ABC, or
the Council’s subsequent approval of
this recommendation, have been
foreseen in time to follow normal
procedures for implementing this type
of action under the Magnuson-Stevens
Act. These decisions were made
following the normal procedures for
updating fishery specifications under
the MSA and the FMP and would not
have been completed any earlier.
Although the Council has the authority
to develop a management action to
modify the GOM winter flounder catch
limits, as exemplified through the
adoption of increased FY 2012-2014
catch limits for this stock under FW 47,
such an action could not be completed
before the end of FY 2011. If the normal
regulatory process is used to revise the
GOM winter flounder catch limits, it
would take substantially longer for the
new limits to be implemented, and
could result in triggering restrictive, and
economically harmful management
actions that otherwise may have been
avoided. The FMP requires that fishing
effort be reduced or stopped if catch of
a single stock is projected to reach an
ACL, and that accountability measures
(AMs) be implemented if an ACL is
exceeded, to payback an overage and to

prevent the ACL from being exceeded
again. Recent catch information
indicates that catches of this stock are
higher than last year and that, if these
catch rates were to continue for the
remainder of FY 2011, the majority of
the groundfish fishery would likely
have to stop fishing in the GOM well
before the end of the 2011 FY in order
to avoid exceeding the sub-ACL for this
stock, Thus, a delay in implementing
the revised catch limits could
potentially have resulted in lost
economic opportunity due to an early
end to the FY 2011 fishing season, not
only for GOM winter flounder, but also
for several other groundfish stocks that
are caught together.

The emergency presents serious
management problems because the low
catch limits for GOM winter flounder
could result in substantially reduced
fishing effort and decreased catch and
revenue due to the multispecies nature
of the fishery. When the projected catch
of the ACL for a single stock such as
GOM winter flounder triggers a
reduction or cessation of fishing effort
(for common pool and sector vessels,
respectively), catches of several other
stocks that are caught concurrently with
GOM winter flounder may also be
reduced.

NMEFS has determined that the
current situation meets the criteria for
emergency action. Because this is a
Secretarial emergency action, not a
Council action, the involvement of the
SSC in the specification of ABC is not
specifically required, although the
emergency rule must still be consistent
with the best scientific information
available. In their letter, the Council
suggested NMFS consider alternatives
that would increase the commercial
groundfish GOM winter flounder sub-
ACL two to three fold. NMFS
considered this request and developed a
preferred alternative that essentially
implements the SSC and Council’s
recommended FY 2012 ABC in FY 2011,
but only releases a portion of this ABC
to the commercial fishery for the

remainder of the current FY. Rather
than providing the full FY ACL to the
fishery, the FY 2011 GOM winter
flounder ACL and ACL sub-components
are increased by an amount equivalent
to the monthly proportion of the FY
2012 ACL applied over what was the
expected duration of this action
(January—April 2012, or 4 months).
Increasing the GOM winter flounder
catch limits for the remainder of FY
2011, while not providing the full FY
ACL, would enable the fishery to more
effectively harvest available ACL for
other stocks caught in conjunction with
GOM winter flounder, but not to a
degree that it would compromise efforts
to rebuild other overfished stocks.
Further, providing the full increase
could also lower the leasing market
price for this stock and potentially
eliminate demand for this stock on the
sector annual catch entitlement (ACE)
leasing market. While this would benefit
those seeking to acquire ACE for this
stock, it could eliminate any benefits to
those wishing to sell ACE of this stock
to others. Each revised FY 2011 sub-
ACL or sub-component was derived by
adding 4 months of the appropriate FY
2012 sub-ACL/sub-component (as
proposed in FW 47) to the FY 2011
catch (as of December 31, 2011) for that
component: FY 2011 catch + ((FY 2012
sub-ACL/12)*4; see Table 1). For the
remainder of the 2011 FY, this
alternative effectively doubles the FW
44 FY 2011 commercial groundfish sub-
ACL, thereby increasing the sector and
common pool sub-ACLs, and increases
the ACL sub-components allocated to
the state waters fishery and “other” sub-
component fisheries. Increasing the
GOM winter flounder ACL eliminates
the potential loss of economic
opportunity for groundfish vessels by
preventing an early closure of the
fishery, and allowing vessels a better
chance to catch their allocations of more
abundant stocks by not constraining
them under the FW 44 FY 2011 ACL.

TABLE 1—DERIVATION OF REVISED GOM WINTER FLOUNDER ACL COMPONENTS FOR FY 2011

: Proposed FW 47 FY 4 Months of FW 47 Catch as of Revised ACL
GOM Winter Flounder ACL component 2012 catch level (mt) catch level (mt) Dec. 31, 2011 (mt) component (mt)
(Column A) (Column B) (Column C) (Column D =B + C)
State Waters sub-component ... 272 91 72 163
Other sub-component ............... 54 18 14 32
Groundfish SUb-ACL .......cccciiiiiiiiiiirceees 715 238 91 329
Total ACL ..o 1040 | oo | e *524

*The total ACL is derived by adding up the sub-ACL and ACL sub-components, consistent with the method specified in FW 44, Appendix IlI.



7002

Federal Register/Vol. 77, No. 28/Friday, February 10, 2012/Rules and Regulations

The Secretary is taking emergency
action to swiftly implement an increase
in the GOM winter flounder ACL. If the
normal regulatory process were to be
used to revise the GOM winter flounder
catch limits, it would not be able to be
completed prior to the end of the 2011
FY (April 30, 2012), and so all potential
benefits of this action would be lost and
could not be recouped the following
year. Thus, the immediate benefit of an
emergency action outweighs the value
that would be derived from the normal
regulatory process.

The duration of this action is limited
by the Magnuson-Stevens Act to 180
days. However, if the revised status
determination criteria and revised
specifications is made permanent by the
approval of FW 47, which is targeted for
implementation with the start of FY
2012 (May 1, 2012), then this temporary
action is likely to be effective for the
remainder of the 2011 FY (until April
30, 2012) as it is expected that FY 2012
specifications will be implemented
before the start of FY 2012 (May 1,
2012).

Based upon the stock assessment
results, NMFS is revising the stock

status determination criteria for GOM
winter flounder. The revised biomass
target parameter (SSBmsy or its proxy) is
classified as ‘“undefined,” and the
maximum fishing mortality threshold is
the Fusy proxy F 40 percent MSP, or
0.31. To be consistent with the swept-
area biomass approach used to model
the status of this stock, Fumsy must be
converted to an exploitation rate
(threshold exploitation rate of 0.23).
Consistent with the revised stock
status, NMFS is also revising the GOM
winter flounder catch limits for FY
2011, including the OFL, ABC, ACL,
and ACL components, including the FY
2011 sector ACEs and common pool
sub-ACL. The revised GOM winter
flounder catch limits are contained in
Tables 2 and 3 below. NMFS conducted
an analysis to determine new GOM
winter flounder trip limits for common
vessels for FY 2011, but was unable to
identify an appropriate limit. NMFS
examined historical fishing patterns, but
little relationship could be found
between GOM winter flounder
possession limits and catch rates of
GOM winter flounder in recent years.
Also, possession limits did not appear

to be a limiting factor in the catch of
GOM winter flounder, based on this
analysis. Furthermore, NMFS is
concerned that a high GOM winter
flounder trip limit for the remainder of
FY 2011 may increase catch of GOM cod
due to the multispecies nature of the
fishery. Results from the most recent
assessment of this stock (SARC 53)
suggests that catch of GOM cod must be
substantially reduced during FY 2012 to
maintain consistency with conservation
objectives of the FMP. In addition, the
NMFS Northeast Regional
Administrator has the authority under
the current regulations to revise
common pool trip limits at any time
inseason to ensure that available sub-
ACLs are caught and not exceeded.
Therefore, NMFS is maintaining the
current GOM winter flounder 250 b/
trip (113 kg)/trip) limit for common pool
vessels. NMFS will continue to monitor
landings of GOM winter flounder and
will increase this trip limit, if necessary,
to ensure the GOM winter flounder trip
limit is not constraining on common
pool vessels during the remainder of FY
2011.

TABLE 2—REVISED GOM WINTER FLOUNDER OFL, ABC, ACL AND ACL COMPONENTS FOR FY 2011

Current FW 44 :

GOM Winter flounder catch limits Adjusted catch Re\tllshelc_i F?( 2011

limits (mt) catch limits (mt)
(O] = TSSO PR US SRS STRRROPRTRROt 570 1,458
AB et h e ee e b e ae bt e oAbt e ehe e e At e Rt e e bt e eReeenbeenhte e beeanbeebeesnteereean 239 1,078
I =LY PSSR OPRP 231 524
State Waters sub-component . 60 163
Other sub-component ............. 12 32
GroundfiSh SUD-ACL ..ottt sttt e st e e bt e s ae e e bt e saee et e e enbeenbeesnneanns 159 329
SECIOT SUD-ACL ™ ..ttt ettt e b e a e e bt e et e et e et e e bt e et e e nan e e b e nane e 150 313
CommON POOI SUD-ACL ™ ...ttt et e e st e e e st e e e s tee e s saee e saseeeesnseeeaneeeeannes 8 16

*Final rule that updated sector membership (76 FR 34903; June 15, 2011).

TABLE 3—GOM WINTER FLOUNDER ACE BY SECTOR

[mt]

Sector

Fixed Gear .......cccovveeeeiiiiceeeee e

Maine Permit Bank Sector ...

Curzlel?ta QJCUPSEUSIE% FW Revised ACE (mt)
3.49 7.26
1.38 2.87
1.43 2.98

3334 69.43
17.37 36.16
7.45 15.51
01 1.06
5.84 12.15
138 2.87
5.33 11.09
3.85 8.02
43.21 89.97
3.20 6.66
0.50 1.04
198 4.12
203 4.22
9.37 19.52
5.15 10.72
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TABLE 3—GOM WINTER FLOUNDER ACE BY SECTOR—Continued

[mt]

Current ACE (mt) FW

44 adjustment Revised ACE (mt)

3.29 6.86

150 313

All ACE values for sectors assume that each sector member has a valid permit for FY 2011.
NCCS: Northeast Coastal Communities Sector; NEFS: Northeast Fishery Sectors; PCGS: Port Clyde Community Groundfish Sector.

An environmental assessment (EA)
was prepared that analyzes the impact
of the revised GOM winter flounder
catch limits for the remainder of FY
2011, and compares the impact to the
current catch limits specified for FY
2011 (i.e., the No Action Alternative).
The revised level of GOM winter
flounder catch is consistent with fishing
at a sustainable level of mortality
(Fmsy). Both scientific and management
uncertainty are accounted for in this
catch level and the ACL and ACL
components are only getting a prorated
increase, as opposed to the full
proposed FY 2012 ACL, so the risks of
negative biological impacts have been
minimized. Furthermore, if the catch
limits specified here are exceeded, AMs
will be triggered, further reducing the
risk of overfishing and adverse impacts
to the stock. The revision to the FY 2011
GOM winter flounder catch limits in
this rule may result in the catch of
substantially more GOM winter
flounder than under the No Action
Alternative. The larger catch limit for
GOM winter flounder may result in
greater fishing effort and greater catch of
other stocks in addition to GOM winter
flounder, as compared to the current
GOM winter flounder catch limits,
because it is not likely that GOM winter
flounder will serve as a constraining
stock. However, all stocks have catch
limits and management measures
designed to manage catches, so
additional fishing effort that could
result from a larger GOM winter
flounder catch limit is not likely to
negatively impact other stocks or result
in catches exceeding catch limits for
other stocks. Given the preliminary
results of the recent GOM cod
assessment, NMFS was concerned that
an increase in the GOM winter flounder
ACL could have an impact on GOM cod,
since these two stocks co-occur.
However, in light of the overall effort
reductions in the fishery and the
constraints on fishing effort in effect,
including the GOM cod ACL and a
prohibition on discarding by sector
vessels, effects on GOM cod should not
be significant.

The larger catch limit for GOM winter
flounder may result in an increased
interaction of groundfish gear with
protected species, as a result of
increased effort. However, the increased
effort in the context of the overall
fishery is not expected to result in
negative impacts to protected species.
Five distinct population segments
(DPSs) of Atlantic sturgeon are currently
proposed to be listed under the ESA.
Four DPSs are proposed to be listed as
endangered (New York Bight,
Chesapeake Bay, Carolina, and South
Atlantic) and one DPS as threatened
(Gulf of Maine). A final listing
determination is expected in January
2012. Because analysis has shown that
the NE multispecies fishery may interact
with Atlantic sturgeon, if these DPSs are
listed, a formal consultation will be
reinitiated for the NE Multispecies FMP
that will analyze the effects of any
fishery interactions in a biological
opinion (BO). NMFS will implement
any appropriate measures outlined in
the BO to mitigate harm to Atlantic
sturgeon. It is difficult to predict the
amount of fishing effort that will occur
during the remainder of FY 2011 as a
result of this action, due to the novelty
of management changes in the fishery in
recent years. Although effort may be
expected to increase as a result of this
action, the overall fishing effort in the
fishery is expected to be lower than
what has occurred in previous years as
a result of overall mortality reductions
implemented through Amendment 16
and FW 44 for GOM winter flounder
and other stocks. Therefore, the net
effect of the increase in the GOM winter
flounder catch limits for the limited
duration of this action, the remaining
three months of FY 2011, will likely be
negligible overall compared to operation
of the fishery in recent years. These
measures, therefore, are not likely to
jeopardize the continued existence of
Atlantic sturgeon between now and the
time when a final listing determination
will be made.

Due to the increased amount of GOM
winter flounder catch allowed under
this emergency action, the revised GOM
winter flounder ACL represents an

increase of potential revenue of $1.2
million, assuming recent average prices
for GOM winter flounder remain steady,
and assuming that the full ACL for GOM
winter flounder will be harvested. This
estimate of GOM winter flounder
revenue is likely high, given the level of
GOM winter flounder landings in recent
years. Additional revenue may be
generated from increased catch of other
stocks due to the revised GOM winter
flounder catch limits. The primary
economic benefit of the revised ACL is
expected to be associated with reducing
the likelihood that an accountability
measure would be triggered for the
common pool and for sectors. The
triggering of accountability measures
would have reduced or precluded
access to other stocks and the associated
revenue.

Even with a total increase in the
revised sector specifications of 163 mt
of GOM winter flounder, the common
pool and one of the sectors (NEFS XII)
will still be left with less GOM winter
flounder than their collective
memberships landed during FY 2010.
That is, even though the revised
aggregate GOM winter flounder ACE is
higher than the FY 2010 landings, the
ACE for these sectors is still lower than
the sector members’ FY 2010 combined
GOM winter flounder landings.
However, the deficit for the one sector
may be overcome by leasing ACE from
other sectors that may have a surplus of
GOM winter flounder ACE, that is, an
ACE that is greater than their members’
collective recent GOM winter flounder
landings. With respect to the impact of
the revised GOM winter flounder catch
limit on individual members of sectors,
there may be a similar deficit or surplus
between an individual vessel’s
allocation from its sector and its own
historical landings. However, these
differences may also be offset through
trading within a vessel’s sector and with
other sectors. The revised GOM winter
flounder catch limits may reduce the
ACE market price for leasing GOM
winter flounder, by reducing the
demand for GOM winter flounder on the
ACE trading market. The magnitude of
this decline is highly uncertain.
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However, NMFS is only allowing a
limited increase in the GOM winter
flounder specifications, in order to
provide additional fishing opportunity
to groundfish vessels without collapsing
the lease price.

Classification

NMFS has determined that this rule is
necessary to respond to an emergency
situation and is consistent with the
Magnuson-Stevens Act and other
applicable law.

The Assistant Administrator for
Fisheries, NOAA, finds it impracticable
and contrary to the public interest to
provide for prior notice and opportunity
for the public to comment under the
provisions of section 553(b)(B) of the
Administrative Procedure Act. As more
fully explained above, the reasons
justifying promulgation of this rule on
an emergency basis make solicitation of
public comment contrary to the public
interest. This action would result in the
benefit of the revenues associated with
larger GOM winter flounder catch
limits. This action could not allow for
prior public comment because the
scientific review process and
determination could not have been
completed any earlier due to the
inherent time constraints associated
with such process. This action was
initiated as a result of recently
discovered circumstances that warrant
an increase in the FY 2011 GOM winter
flounder catch limits. A new assessment
for GOM winter flounder was completed
in June 2011 that significantly revised
the status of this stock. As a result of the
new assessment, the SSC recommended,
and the Council subsequently approved
at its meeting on November 16, 2011,
substantially higher specifications for
this stock for FY 2012-2014. These
decisions were made following the
normal procedures for updating fishery
specifications under the MSA and the
FMP, and could not have been foreseen
in time to follow normal procedures for
implementing this type of action under
the Magnuson-Stevens Act. Although
the Council could have initiated a
management action to modify the GOM
winter flounder catch limits for the
remainder of FY 2011 at the time they
approved the SSC’s recommendation, as
they are doing with the FY 2012-2014
catch limits for this stock under FW 47,
such an action could not have been
completed before the end of FY 2011

(April 30, 2012), and could have
resulted in triggering restrictive and
economically harmful management
actions that otherwise could have been
avoided. As described in an earlier
paragraph, GOM winter flounder catch
rates in FY 2011 have been such that
reduction or cessation of fishing effort
may have been necessary before the end
of the fishing year in order for the
common pool or sectors to avoid
exceeding an ACL. An early end to the
fishing season could have meant lost
economic opportunity for groundfish
vessels in the form of ACL left
unharvested for GOM winter flounder
and other stocks caught with it. An
emergency action can be developed and
implemented by NMFS much more
swiftly than development of a Council
action, which is subject to procedural
and other requirements not applicable
to the Secretary. Thus, NMFS initiated
this temporary rule, at the request of the
Council, to revise the GOM winter
flounder catch limits before the end of
FY 2011. If this rulemaking was delayed
to allow for notice and comment, the
current quota for some sectors could be
exceeded, which could result in
triggering restrictive and economically
harmful AMs that otherwise could have
been avoided. A sector that exceeds an
allocation must pay back that overage
on a pound-for-pound basis in the
following year. The time necessary to
provide for prior notice and opportunity
for public comment for this action could
severely curtail fishing operations if the
current ACL is reached and measures to
reduce or end fishing effort are triggered
prior to implementation of the increased
catch limit. In the interest of receiving
public input on this action, the revised
assessment upon which this action was
based is made available to the public,
and this action requests public
comments on that document and the
provisions in this rule.

The Assistant Administrator for
Fisheries, NOAA, finds good cause to
waive the requirement for a 30-day
delay in effectiveness under the
provisions of section 553(d) of the
Administrative Procedure Act. As stated
above, this action would result in a
benefit of additional revenues
associated with larger GOM winter
flounder catch limits, and more
opportunity for groundfish vessels to
harvest their allocations of other stocks

caught concurrently. This rule relieves a
restriction by increasing the catch limit
for GOM winter flounder and,
consequently, extends fishing
opportunity for fishermen that would
otherwise be constrained under the
current catch limits, which are
restrictive and based on outdated
biological information. If this
rulemaking was delayed to allow for a
30-day delay in effectiveness, the
fishery would likely forego some
amount of the increase in catch level,
and resulting additional fishing
opportunity, implemented by this rule,
and could suffer an early end to the
fishing season before the end of FY 2011
(April 30, 2012). If the common pool
was projected to catch the current catch
limit, while the effectiveness of the new
catch limits in this action is delayed, the
regulations would still require NMFS to
take action to implement unnecessary
restrictive measures in the GOM to
ensure the common pool did not exceed
its current catch limit. Similarly, sector
vessels would still be required to end
fishing effort in the GOM if they reached
their allocations under the current GOM
winter flounder catch limits. While
these restrictions would be alleviated
after this rule becomes effective, the lost
economic opportunity of foregone
catches of GOM winter flounder, and
other valuable groundfish stocks caught
concurrently in the GOM, that would
result from a delay in the effectiveness
of this action could not be recouped in
the few short weeks before the end of
FY 2011, or in the following fishing
year. For these reasons, the AA finds
good cause to implement this rule
immediately.

This emergency rule is exempt from
E.O. 12866 because it contains no
implementing regulations.

This rule is exempt from the
procedures of the Regulatory Flexibility
Act to prepare a regulatory flexibility
analysis because the rule is issued
without opportunity for prior public
comment.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 7, 2012.
Alan D. Risenhoover,

Acting Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2012-3167 Filed 2—-7-12; 4:15 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0101; Directorate
Identifier 2010-SW-042-AD]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
Deutschland GMBH Helicopters

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for
Eurocopter Deutschland GMBH (ECD)
Model MBB-BK 117 C-1 and C-2
helicopters. This proposed AD would
require installing a placard that
corresponds to the maximum
permissible flight altitude, amending
the Rotorcraft Flight Manual (RFM) to
revise the maximum permissible
operating altitude, and inserting revised
performance charts into the RFM. The
proposed AD would also require a
repetitive maintenance “MAX N1
CHECK?” to determine the appropriate
maximum altitudes. The AD would also
require, if the engine or a fuel control
unit (FCU) or module 2 or 3 is replaced,
repeating the maintenance “MAX N1
CHECK.” Finally, the proposed AD
specifies that modifying both engines
would provide terminating action for
the proposed AD requirements. This
proposed AD is prompted by the failure
of a “few” engines to reach the specified
one-engine-inoperative (OEI) rating at
altitudes above 10,000 feet. The
proposed actions are intended to
prevent flights at altitudes where the
full OEI engine power cannot be
reached and subsequent loss of control
of the helicopter if an OEI operation is
required.

DATES: We must receive comments on
this proposed AD by April 10, 2012.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202—-493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

o Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket: You may
examine the AD docket on the Internet
at http://www.regulations.gov or in
person at the Docket Operations Office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this proposed
AD, the economic evaluation, any
comments received, and other
information. The street address for the
Docket Operations Office (telephone
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

For service information identitfied in
this proposed AD, contact American
Eurocopter Corporation, 2701 Forum
Drive, Grand Prairie, Texas 75053—4005;
telephone (800) 232—0323; fax (972)
641-3710; or at http://www.eurocopter.
com. You may review copies of the
referenced service information at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas
76137.

FOR FURTHER INFORMATION CONTACT: Ed
Cuevas, Aviation Safety Engineer, Safety
Management Group, Rotorcraft
Directorate, FAA, 2601 Meacham Blvd.,
Fort Worth, Texas 76137; telephone
(817) 222-5110; email
ed.cuevas@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to participate in this
rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include

supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

We will file in the docket all
comments that we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued AD No.: 2008—-0061,
dated March 27, 2008, to correct an
unsafe condition for ECD Model MBB—
BK 117 C-1 and C-2 helicopters. EASA
states that during testing at maximum
certification altitude, a few helicopters
could not reach the specified OEI power
threshold. The cause was identified as
an engine acceleration limitation due to
a lower delivered fuel flow than the
engine fuel flow demand needed to
achieve the OEI rating at high altitude.
They state that this condition could
occur at altitudes exceeding 10,000 feet
depending on the engine and FCU
characteristics.

FAA’s Determination

We are proposing this AD because we
evaluated all known relevant
information and determined that an
unsafe condition exists and is likely to
exist or develop on other products of
these same type designs.

Related Service Information

ECD has issued Alert Service Bulletin
(ASB) No. ASB-MBB-BK117-60-121,
Revision 4, (ASB121) for Model MBB—
BK 117 C-1 helicopters and ASB MBB
BK117 C-2-71A-003, Revision 3
(ASB003), for Model MBB-BK 117 C-2
helicopters. Both ASBs are dated
December 11, 2007, and apply to
Turbomeca Arriel 1E2 engines. Both
ASBs specify a “MAX N1 CHECK” for
helicopters with FCUs that have not
been modified by Turbomeca
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modification TU 358, for takeoffs,
landings, and hovering in-ground effect
(IGE) or hovering out-of-ground effect
(OGE) higher than 10,000 feet or flight
above 13,000 feet. The ASBs specify
limiting the maximum permissible flight
altitude if the OEI rating cannot be
achieved. The ASBs also specify the
measures are no longer necessary when
you modify both engines (Modification
TU 358). EASA classified these ASBs as
mandatory and issued AD No.: 2008—
0061, dated March 27, 2008, to ensure
the continued airworthiness of these
helicopters.

Proposed AD Requirements

This proposed AD would require
compliance with specified portions of
the manufacturer’s service bulletin
including installing a placard that
corresponds to the maximum
permissible flight altitude, amending
the RFM to revise the maximum
permissible operating altitude for both
the MBB-BK 117 C-1 and C-2
helicopters, and inserting revised
performance charts into the RFM for the
C—1 model. This proposed AD would
also require maintenance “MAX N1
CHECKSs” to determine the modified
maximum operational altitudes. This
proposal would also require, if the
engine or an FCU or module 2 or 3 is
replaced, repeating the maintenance
“MAX N1 CHECK.” Finally, this
proposal specifies that modifying both
engines with Turbomeca Modification
TU 358 is terminating action for the
requirements of this proposed AD. After
the modification of both engines, you
may remove the placards and flight
manual revisions required by this AD.

Differences Between This Proposed AD
and the EASA AD

We do not reference the effective date
stated in the EASA AD because it has
passed. We have modified the initial
placard wording to make it clear that
before performing the topping check,
the “operating altitude” for takeoff,
landing, and hovering is a pressure
altitude (PA) of 10,000 feet, but flight up
to a maximum 13,000 feet is permitted
as long as the helicopter stays at an
airspeed above effective translational
lift. After the topping check is
performed, the “operating altitude”
limitation refers to all modes of flight.

Costs of Compliance

We estimate that this proposed AD
would affect 108 helicopters of U.S.
Registry.

We estimate that operators may incur
the following costs in order to comply
with this AD. It would take about 1
work-hour per helicopter to affix a

placard and insert the RFM pages at an
average labor rate of $85 per work-hour.
We estimate 54 maintenance flight
checks for higher altitude operators
would be required at $1,000 each. There
are no parts costs. Based on these
figures, we estimate the total cost
impact of the proposed AD on U.S.
operators to be $63,180.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
this proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new Airworthiness
Directive (AD):

Eurocopter Deutschland GMBH: Docket No.
FAA-2012-0101; Directorate Identifier
2010-SW-042—-AD.

(a) Applicability

This AD applies to Eurocopter Deutschland

GMBH (ECD) Model MBB-BK 117 C-1 and

C-2 helicopters with a Turbomeca Arriel 1E2

engine installed, which has a Fuel Control

Unit (FCU) that has not been modified with

Turbomeca Modification TU 358, certificated

in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as
failure of engines to reach the specified one-
engine-inoperative (OEI) rating at altitudes
above 10,000 feet. This condition could
result in high altitude operations when full
OEI engine power is not available and
subsequent loss of control of the helicopter
if an OEI operation is required.

(c) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance.

(d) Required Actions

(1) For Model MBB-BK117 C-1
helicopters:

(i) Before any flight operation at or above
a pressure altitude (PA) of 10,000 feet, unless
accomplished previously:

(A) Affix a placard to the instrument panel
in plain view of the pilot(s), which states:
“Maximum altitude for takeoff, landing, and
hovering is 10,000 ft PA. Maximum operating
altitude above effective translational lift is
13,000 ft PA,” or comply with paragraph
(1)(iii) of this AD. The term “hovering” as
used in this placard includes both in-ground
effect (IGE) and out-of-ground effect (OGE)
hovering.

(B) Revise the Altitude Limitations section
of the Rotorcraft Flight Manual (RFM), in
accordance with paragraph 2.9 on pages 9
and 10; paragraph B.2.1. on page 15; and
paragraph C.2.3.2. on page 16 of Eurocopter
Alert Service Bulletin No. ASB-MBB—
BK117-60-121, Revision 4, dated December
11, 2007 (ASB121).
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(C) Attach each revised page 11-1-7
(ASB121, page 11) through 11-1-10
(ASB121, page 14) to the unrevised same-
numbered page in the Performance section of
the RFM.

(ii) Within 50 hours time-in-service (TIS),
unless accomplished previously:

(A) Revise the RFM as required by
paragraph (1)(i)(B) and (1)(i)(C) of this AD;
and

(B) Affix the placard as required by
paragraph (1)(i)(A) of this AD or comply with
paragraph (1)(iii) of this AD.

(iii) At intervals not to exceed 600 hours
TIS:

(A) Before operating between a 16,000 ft
PA and 18,000 ft PA, perform the “MAX N1
CHECK” by following the Accomplishment
Instructions, paragraph 2.B.1.1., of ASB121.
If the OEI rating is not reached, either affix
a placard as required by paragraph (1)(i)(A)
or comply with paragraph (1)(iii)(B) or
(1)(iii)(C) of this AD.

(B) Before operating between 13,000 ft PA
and 16,000 ft PA, perform the “MAX N1
CHECK?” by following the Accomplishment
Instructions, paragraph 2.B.1.4., of ASB121.

(1) If the OEI rating is reached, affix a
placard to the instrument panel in plain view
of the pilot(s), which states: “Maximum
operating altitude is 16,000 ft PA.”

(2) If the OEI rating is not reached, either
affix a placard as required by paragraph
(1)(i)(A) of this AD or comply with paragraph
(1)(iii)(C) of this AD.

(C) Before operating between 10,000 ft PA
and 13,000 ft PA, perform the “MAX N1
CHECK?” by following the Accomplishment
Instructions, paragraph 2.B.1.7., of ASB121.

(1) If the OEI rating is reached, affix a
placard to the instrument panel in plain view
of the pilot(s), which states: “Maximum
operating altitude is 13,000 ft PA.”

(2) If the OEI rating is not reached, affix a
placard as required by paragraph (1)(i)(A) of
this AD.

(2) For Model MBB-BK 117 C-2
helicopters:

(i) Before any flight operation at or above
a PA of 10,000 feet, unless accomplished
previously:

(A) Affix a placard to the instrument panel
in plain view of the pilot(s), which states:
“Maximum altitude for takeoff, landing, and
hovering is 10,000 ft PA. Maximum operating
altitude above effective translational lift is
13,000 ft PA,” or comply with paragraph
(2)(iii) of this AD. The term “hovering” as
used in this placard includes both IGE and
OGE hovering.

(B) Revise the Altitude Limitations section
of the RFM in accordance with paragraph
A.2.3. on page 10 and paragraph 2.8. on page
11 of Eurocopter ASB No. MBB BK117 C-2—
71A-003, Revision 3, dated December 11,
2007 (ASB003).

(ii) Within 50 hours TIS, unless
accomplished previously:

(A) Revise the RFM as required by
paragraph (2)(i)(B) of this AD; and

(B) Affix a placard as required by
paragraph (2)(i)(A) of this AD or comply with
paragraph (2)(iii) of this AD.

(iii) At intervals not to exceed 600 hours
TIS:

(A) Before operating between 16,000 ft PA
and 18,000 ft PA, perform the “MAX N1

CHECK” by following the Accomplishment
Instructions, paragraph 3.A.(1) (on pages 4
and 5), of ASB003. If the OEI rating is not
reached, either affix a placard as required by
paragraph (2)(i)(A) or comply with paragraph
(2)(iii)(B) or (2)(iii)(C) of this AD.

(B) Before operating between 13,000 ft PA
and 16,000 ft PA, perform the “MAX N1
CHECK” by following the Accomplishment
Instructions, paragraph 3.A.(1) (on pages 5
and 6) of ASB003.

(1) If the OEI rating is reached, affix a
placard to the instrument panel in plain view
of the pilot(s), which states: “Maximum
operating altitude is 16,000 ft PA.”

(2) If the OEI rating is not reached, either
affix a placard as required by paragraph
(2)(i)(A) or comply with paragraph (2)(iii)(C)
of this AD.

(C) Before operating between 10,000 ft PA
and 13,000 ft PA, perform the “MAX N1
CHECK” by following the Accomplishment
Instructions, paragraph 3.A.1. (on page 7) of
ASBO003.

(1) If the OEI rating is reached, affix a
placard to the instrument panel in plain view
of the pilot(s), which states: “Maximum
operating altitude is 13,000 ft PA.”

(2) If the OEI rating is not reached, affix a
placard as required by paragraph (2)(i)(A) of
this AD.

(3) If an engine, FCU, engine module 2 or
engine module 3 is replaced, before any flight
operation at or above a PA of 10,000 feet,
comply with the requirements of paragraph
(1) of this AD for the Model MBB-BK 117
C-1 helicopter or paragraph (2) of this AD for
the Model MBB-BK 117 C-2 helicopter.

(4) Modifying both engines with
Turbomeca Modification TU 358 is
terminating action for the requirements of
this AD. After modifying both engines,
remove from the RFM the revised altitude
limitations and the revised performance
pages required by this AD.

(e) Alternative Methods of Compliance
(AMOC)

(1) The Manager, Safety Management
Group, FAA, may approve AMOC:s for this
AD. Send your proposal to: Ed Cuevas,
Aviation Safety Engineer, Safety Management
Group, Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, Texas 76137;
telephone (817) 222—-5110; email
ed.cuevas@faa.gov.

(2) For operations conducted under a Part
119 operating certificate or under Part 91,
Subpart K, we suggest that you notify your
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office or certificate holding
district office before operating any aircraft
complying with this AD through an AMOC.

(f) Additional Information

The subject of this AD is addressed in
European Aviation Safety Agency (Germany)
AD No.: 2008—-0061, dated March 27, 2008.
(g) Subject

Joint Aircraft Service Component (JASC)
Code: 1100, Placards and Markings.

Issued in Fort Worth, Texas, on January 27,
2012.

Lance T. Gant,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2012-3187 Filed 2-9-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0111; Directorate
Identifier 2011-NM-089—-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Airbus Model A330-200 series
airplanes; Model A330-300 series
airplanes, Model A340-200 series
airplanes; Model A340-300 series
airplanes; Model A340-541 airplanes;
and Model A340-642 airplanes. This
proposed AD was prompted by reports
of cracks in the bogie pivot pin caused
by material heating due to friction
between the bogie pivot pin and bush.
This proposed AD would require
performing a detailed inspection for
degradation of the bogie pivot pins and
pivot pin bushes of the main and central
landing gear for any cracks and damage,
and repairing or replacing bogie pivot
pins and pivot pin bushes, if necessary.
We are proposing this AD to correct and
detect cracks and damage to the main
and central landing gear, which could
result in the collapse of the landing gear
and adversely affect the airplane’s
continued safe flight and landing.

DATES: We must receive comments on
this proposed AD by March 26, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
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Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Airbus SAS—
Airworthiness Office—EAL, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 45 80; email
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call (425) 227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include ‘“Docket No.
FAA-2012-0111; Directorate Identifier
2011-NM-089—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent

for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2011-0040,
dated March 8, 2011 (referred to after
this as ‘“the MCAI"’), to correct an unsafe
condition for the specified products.
The MCALI states:

During removals of A330/340 Main
Landing Gear Bogie Beams and A340-500/
600 Centre Landing Gear Bogie Beams, cracks
in the Bogie Pivot Pin (BPP) have been found.

Investigations indicated that the main root
cause is material heating due to friction
between bogie pivot pin and bush.
Consequences of that heating are chrome
detachment and stress corrosion cracking
(SCQ).

This situation, if not corrected, could result
in the collapse of the main or central landing
gear.

As a precautionary measure, this [EASA]
AD requires a one-time [detailed] inspection
of the main landing gear (all types of A330
and A340) and central landing gear (A340—
500/600 only) to detect degradation * * * of
the BPP [and cracks and damages of the
bushes], as applicable to aeroplane model,
and the reporting of inspections results.

Required actions also include, for
certain airplanes, a magnetic particle
inspection of the bogie pivot pin for
corrosion and base metal cracks. The
corrective actions include replacing any
cracked or damaged pivot pin bush with
a new or serviceable pivot pin bush, and
replacing any corroded or cracked bogie
pin with a new bogie pin. You may
obtain further information by examining
the MCAI in the AD docket.

Relevant Service Information

Airbus has issued the following
service bulletins:

e Airbus Mandatory Service Bulletin
A330-32-3240, including Appendix 1,
dated December 8, 2010 (for Model
A330-200 series airplanes and Model
A330-300 series airplanes);

e Airbus Mandatory Service Bulletin
A340-32-4281, including Appendix 1,
dated December 8, 2010 (for Model
A340-200 series airplanes and Model
A340-300 series airplanes); and

e Airbus Mandatory Service Bulletin
A340-32-5096, including Appendix 1,
dated December 8, 2010 (for Model
A340-541 airplanes and A340-642
airplanes).

The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of

Design Authority, we have been notified
of the unsafe condition described in the
MCAI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 29 products of U.S. registry.
We also estimate that it would take
about 22 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$54,230, or $1,870 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 6 work-hours and require parts
costing $21,222, for a cost of $21,732
per product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:
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1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Airbus: Docket No. FAA-2012-0111;
Directorate Identifier 2011-NM—-089-AD.

(a) Comments Due Date

We must receive comments by March 26,
2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Airbus Model A330—
201, -202, —-203, —223, —243, -301, —-302,
-303, -321, -322, -323, —341, —342, and —343
airplanes; Model A340-211, —212, and —213
airplanes; Model A340-311, —312, and —313
airplanes; Model A340-541 airplanes; and
Model A340-642 airplanes; certificated in
any category; all manufacturer serial
numbers, except those on which Airbus
modification 54500 has been embodied in
production.

(d) Subject

Air Transport Association (ATA) of
America Code 32: Landing Gear.

(e) Reason

This AD was prompted by reports of cracks
in the bogie pivot pin caused by material
heating due to friction between the bogie
pivot pin and bush. We are issuing this AD
to correct and detect cracks and damage to
the main and central landing gear, which
could result in the collapse of the landing

gear and adversely affect the airplane’s
continued safe flight and landing.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Inspection

Within 26 months after the effective date
of this AD or within 26 months after the first
flight of the airplane, whichever occurs later;
but no earlier than 12 months after the first
flight of the airplane: Do a detailed
inspection for degradation of the bogie pivot
pins and pivot pin bushes of the main and
central landing gear, for any cracks and
damage (i.e., loss of chromium plate, loose
chromium, sharp edges), in accordance with
the Accomplishment Instructions of the
applicable service bulletin specified in
paragraph (g)(1), (g)(2), or (g)(3) of this AD.

(1) Airbus Mandatory Service Bulletin
A330-32-3240, including Appendix 1, dated
December 8, 2010 (for Model A330-200
series airplanes and Model A330-300 series
airplanes).

(2) Airbus Mandatory Service Bulletin
A340-32-4281, including Appendix 1, dated
December 8, 2010 (for Airbus Model A340—
200 series airplanes and Model A340-300
series airplanes).

(3) Airbus Mandatory Service Bulletin
A340-32-5096, including Appendix 1, dated
December 8, 2010 (for Model A340-541
airplanes and A340-642 airplanes).

(h) Corrective Action

If, during the inspection specified in
paragraph (g) of this AD, any pivot pin bush
is found cracked or damaged: Before further
flight, record all findings (both positive and
negative), as required by paragraph (k) of this
AD, and repair or replace the pivot pin bush
with a new or serviceable pivot pin bush, in
accordance with the Accomplishment
Instructions of the applicable service bulletin
specified paragraph (h)(1), (h)(2), or (h)(3) of
this AD.

(1) Airbus Mandatory Service Bulletin
A330-32-3240, including Appendix 1, dated
December 8, 2010 (for Model A330-200
series airplanes and Model A330-300 series
airplanes).

(2) Airbus Mandatory Service Bulletin
A340-32-4281, including Appendix 1, dated
December 8, 2010 (for Airbus Model A340-
200 series airplanes and Model A340-300
series airplanes).

(3) Airbus Mandatory Service Bulletin
A340-32-5096, including Appendix 1, dated
December 8, 2010 (for Model A340-541
airplanes and A340-642 airplanes).

(i) Record Findings and Inspection

If, during the inspection specified in
paragraph (g) of this AD, degraded chrome
plating on any bogie pivot pin is found:
Before further flight, record findings (both
positive and negative), as required by
paragraph (k) of this AD, and do a non-
destructive test (magnetic particle inspection)
of the affected bogie pivot pin for corrosion
and base metal cracks, in accordance with
the Accomplishment Instructions of the

applicable service bulletin specified
paragraph (i)(1), (i)(2), or (i)(3) of this AD.

(1) Airbus Mandatory Service Bulletin
A330-32-3240, including Appendix 1, dated
December 8, 2010 (for Model A330—-200
series airplanes and Model A330-300 series
airplanes).

(2) Airbus Mandatory Service Bulletin
A340-32-4281, including Appendix 1, dated
December 8, 2010 (for Airbus Model A340—
200 series airplanes and Model A340-300
series airplanes).

(3) Airbus Mandatory Service Bulletin
A340-32-5096, including Appendix 1, dated
December 8, 2010 (for Model A340-541
airplanes and A340-642 airplanes).

(j) Repair or Replacement

If, during the non-destructive test
(magnetic particle inspection) specified in
paragraph (i) of this AD, the bogie pivot pin
is found corroded or the base metal is
cracked: Before further flight, repair or
replace the bogie pin with a new or
serviceable bogie pin, in accordance with the
Accomplishment Instructions of the
applicable service bulletin specified
paragraph (j)(1), (j)(2), or (j)(3) of this AD.

(1) Airbus Mandatory Service Bulletin
A330-32-3240, including Appendix 1, dated
December 8, 2010 (for Model A330-200
series airplanes and Model A330-300 series
airplanes.

(2) Airbus Mandatory Service Bulletin
A340-32-4281, including Appendix 1, dated
December 8, 2010 (for Airbus Model A340—
200 series airplanes and Model A340-300
series airplanes).

(3) Airbus Mandatory Service Bulletin
A340-32-5096, including Appendix 1, dated
December 8, 2010 (for Model A340-541
airplanes and A340-642 airplanes).

(k) Reporting Requirement

Submit a report of the findings (both
positive and negative) of the inspections
required by paragraphs (g) and (i) of this AD
to Airbus, Customer Services Directorate, 1
Rond Point Maurice Bellonte, 31707 Blagnac
Cedex France, ATTN: SDC32 Technical Data
and Documentation Services; fax (+33) 5 61
93 28 06; email sb.reporting@airbus.com; at
the applicable time specified in paragraph
(k)(1) or (k)(2) of this AD. The report must
include the inspection results and
description of any discrepancies found.

(1) If the inspection was done on or after
the effective date of this AD: Submit the
report within 90 days after the inspection.

(2) If the inspection was done before the
effective date of this AD: Submit the report
within 90 days after the effective date of this
AD.

(1) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs):

The Manager, International Branch, ANM—
116, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
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to the International Branch, send it to ATTN:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone (425) 227-1138; fax (425)
227-1149. Information may be emailed to: 9-
ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: A federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DG 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(m) Related Information

Refer to MCAI European Aviation Safety
Agency Airworthiness Directive 2011-0040,
dated March 8, 2011, and the service
information specified in paragraphs (m)(1)
through (m)(3) of this AD, for related
information.

(1) Airbus Mandatory Service Bulletin
A330-32-3240, including Appendix 1, dated
December 8, 2010.

(2) Airbus Mandatory Service Bulletin
A340-32-4281, including Appendix 1, dated
December 8, 2010.

(3) Airbus Mandatory Service Bulletin
A340-32-5096, including Appendix 1, dated
December 8, 2010.

Issued in Renton, Washington on February
3, 2012.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012-3105 Filed 2-9-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 135
[Docket No. FAA 2011-1397]

Clarification of Policy Regarding
Approved Training Programs;
Correction

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of availability;
Correction.

SUMMARY: The FAA is correcting a
notice published on December 27, 2011
(76 FR 80831). In that notice of
availability the FAA announced the
availability of an FAA Notice that
would require FAA inspectors to review
policy regarding approved training
programs as well as to identify and
correct those training programs which
erroneously issued credit for previous
training or checking. The Notice also
provided guidance on constructing
reduced hour training programs based
on previous experience. Upon review of
the comments and any necessary
revision, the Notice would cancel and
replace FAA Order 8900.1, Volume 3,
Chapter 19, Paragraph 3-1111. This
document corrects an incorrect
comment due date.

DATES: Written comments must be
received on or before February 27, 2012.

ADDRESSES: Send comments identified
by docket number FAA-2011-1397
using any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

o Mail: Send comments to Docket
Operations, M—30; U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courler: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

¢ Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov, including
any personal information the
commenter provides. Using the search
function of the docket web site, anyone
can find and read the electronic form of

all comments received into any FAA
dockets, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot.gov.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov at any time.
Follow the online instructions for
accessing the docket or Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Robert Burke, Air Carrier Training
Branch, Air Transportation Division,
Flight Standards Service, Federal
Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone: 202—
267-8262; facsimile: 202-267-5229;
email: robert.burke@faa.gov.

Background

On December 27, 2011, the FAA
published a notice of availability
entitled, “Clarification of Policy
Regarding Approved Training
Programs” (76 FR 80831).

The FAA Order 8900.1, Flight
Standards Information Management
System, was issued on September 13,
2007. This order consolidated and
replaced FAA Orders 8300.1, 8400.1,
and 8700.1, the FAA’s guidance to
inspectors. There have been numerous
inquiries by part 135 certificate holders
regarding the acceptance of training/
evaluations previously completed by a
crewmember while in the employment
of another certificate holder.
Regulations do not permit the crediting
of such training (with the specific
exception of CRM and DRM training).

Additionally, some training centers
have distributed a training program
template that provides credit for
training/evaluations conducted by
another operator. Such provisions are
contrary to the intent as well as the
technical provisions of part 135 and are
not appropriate for inclusion in a
certificate holder’s approved training
program.

Part 135 certificate holders may
develop and submit for approval
multiple curriculums for a particular
crewmember position and aircraft make/
model/variant. For example, a part 135
certificate holder may have a an initial
new-hire curriculum designed to meet
the requirements of new hire
crewmembers that have minimal flight
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time, no previous part 135 experience,
or do not have qualifications related to
the certificate holder’s operational
environment. The certificate holder may
then also apply for a reduced new hire
curriculum for pilots that have previous
experience as a crewmember in part 135
operations and/or the particular aircraft
and duty position. The second
curriculum in this example may have
less training hours due to the
crewmember’s extensive experience.
Each of these curriculums would also
have detailed prerequisites to define the
level of experience required to enter
into either of these new hire programs.
There are no hour requirements which
need to be defined on a reduced training
program, however all the training
elements of the certificate holder’s full
initial training program must be
accomplished as well as the
qualification module.

While the FAA generally does not
request comment on internal Notices
and orders, the agency has established
a docket for public comments regarding
this guidance for inspectors in
recognition of the interest of current 14
CFR part 135 certificate holders. The
agency will consider all comments
received by February 27, 2012.
Comments received after that date may
be considered if consideration will not
delay agency action on the review. A
copy of the proposed order is available
for review in the assigned docket for the
Order at http://www.regulations.gov.

Correction

This document is correcting an
incorrect comment due date of January
26, 2012 and replacing it with the
correct comment due date of February
27,2012.

Issued in Washington, DC, on February 2,
2012.

John S. Duncan,

Acting Deputy Director, FAA Flight Standards
Service.

[FR Doc. 2012—-3194 Filed 2-9-12; 8:45 am)]

BILLING CODE 4910-13-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1223
[CPSC Docket No. CPSC-2012-0011]
RIN 3041-AC90

Safety Standard for Infant Swings

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Consumer Product Safety
Improvement Act of 2008 (“CPSIA”)
requires the United States Consumer
Product Safety Commission
(“Commission,” “CPSC,” “we,” or ‘“us”)
to promulgate consumer product safety
standards for durable infant or toddler
products. These standards are to be
“substantially the same as” applicable
voluntary standards or more stringent
than the voluntary standard if the
Commission concludes that more
stringent requirements would further
reduce the risk of injury associated with
the product. The Commission is
proposing a safety standard for infant
swings in response to the direction
under the CPSIA.

DATES: Submit comments by April 25,
2012.

ADDRESSES: Comments related to the
Paperwork Reduction Act aspects of the
marking, labeling, and instructional
literature of the proposed rule should be
directed to the Office of Information and
Regulatory Affairs, OMB, Attn: CPSC
Desk Officer, FAX: 202—395-6974, or
emailed to:
oira_submission@omb.eop.gov.

Other comments, identified by Docket
No. CPSC-2012-0011, may be
submitted electronically or in writing:

Electronic Submissions: Submit
electronic comments to the Federal
eRulemaking Portal at: http://
www.regulations.gov. Follow the
instructions for submitting comments.
To ensure timely processing of
comments, we are no longer directly
accepting comments submitted by
electronic mail (email), except through
www.regulations.gov. We encourage you
to submit electronic comments by using
the Federal eRulemaking Portal, as
described above.

Written Submissions: Submit written
submissions in the following way: Mail/
Hand delivery/Courier (for paper, disk,
or CD—ROM submissions), preferably in
five copies, to: Office of the Secretary,
Consumer Product Safety Commission,
Room 820, 4330 East West Highway,
Bethesda, MD 20814; telephone (301)
504-7923.

Instructions: All submissions received
must include the agency name and
docket number for this rulemaking. All
comments received may be posted
without change, including any personal
identifiers, contact information, or other
personal information provided, to:
http://www.regulations.gov. Do not
submit confidential business
information, trade secret information, or
other sensitive or protected information
that you do not want to be available to
the public. If furnished at all, such

information should be submitted in
writing.

Docket: For access to the docket to
read background documents or
comments received, go to: http://
www.regulations.gov, and insert the
docket number, CPSC 2012-0011, into
the “Search” box, and follow the
prompts.

FOR FURTHER INFORMATION CONTACT:
Celestine T. Kiss, Project Manager,
Consumer Product Safety Commission,
Directorate for Engineering Sciences,
4330 East West Highway, Bethesda, MD
20814; email: CKiss@cpsc.gov.
SUPPLEMENTARY INFORMATION:

A. Background and Statutory Authority

The Consumer Product Safety
Improvement Act of 2008, (“CPSIA,”
Pub L. 110-314) was enacted on August
14, 2008. Section 104(b) of the CPSIA
requires the Commission to promulgate
consumer product safety standards for
durable infant and toddler products.
These standards are to be “substantially
the same as” applicable voluntary
standards or more stringent than the
voluntary standard if the Commission
concludes that more stringent
requirements would further reduce the
risk of injury associated with the
product. The term “durable infant or
toddler product” is defined in section
104(f)(1) of the CPSIA as a durable
product intended for use, or that may be
reasonably expected to be used, by
children under the age of 5 years. Infant
swings are one of the products
specifically identified in section
104(f)(2)(F) as a durable infant or
toddler product.

In this document, we propose a safety
standard for infant swings. The
proposed standard is based on the
voluntary standard developed by ASTM
International (formerly the American
Society for Testing and Materials),
ASTM F 2088-11b, “Standard
Consumer Safety Specification for Infant
Swings” (“ASTM F 2088-11b”’). The
ASTM standard is copyrighted but can
be viewed as a read-only document,
only during the comment period for this
proposal, at: http://www.astm.org/
cpsc.htm, by permission of ASTM.

The information discussed in this
preamble supporting the proposed
safety standard for infant swings can be
found in the staff briefing package,
which is available at http://
www.cpsc.gov/.

B. The Product
1. Definition
ASTM F 2088-11b defines an “infant

swing” as a ‘“‘stationary unit with a
frame and powered mechanism that
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enables an infant to swing in a seated
position. An infant swing is intended
for use with infants from birth until a
child is able to sit up unassisted.”
ASTM F 2088-11b also covers “cradle
swings,” which are defined as “an
infant swing which is intended for use
by a child lying flat.” Cradle swings are
distinguishable from other types of
swings because they enable a child to lie
flat on their back, even when the swing
is in motion. ASTM F 2088-11b also
covers “travel swings,” which are a
“low profile, compact swing having a
distance of 6 in. or less between the
underside of the seat bottom and the
support surface (floor) at any point in
the seat’s range of motion.”

2. The Market

Based on a 2005 survey conducted by
American Baby Group, titled, “2006
Baby Products Tracking Study,” and
Centers for Disease Control and
Prevention birth data, we estimate that
approximately 2.7 million infant swings
are sold in the United States each year.
We estimate that there are at least 10
manufacturers or importers supplying
infant swings to the U.S. market. Eight
firms are domestic manufacturers, and
two are domestic importers with a
foreign parent company.

The Juvenile Products Manufacturers
Association (“JPMA”) is the major U.S.
trade association that represents
juvenile product manufacturers and
importers. The JPMA provides a
certification program that allows
manufacturers and importers to use the
JPMA seal if they voluntarily submit
their products for testing to determine if
they meet the voluntary standard.
Currently, infant swings produced by 5
of the 10 firms, 4 manufacturers and 1
importer, have been certified by the
JPMA as compliant with the ASTM
voluntary infant swing standard.

C. Infant Swings and the ASTM
Voluntary Standard

1. Introduction and Consultation
Requirement

Section 104(b)(1)(A) of the CPSIA
requires us to consult representatives of
‘“‘consumer groups, juvenile product
manufacturers, and independent child
product engineers and experts” to
“examine and assess the effectiveness of
any voluntary consumer product safety
standards for durable infant or toddler
products.” ASTM F 2088 is the primary
infant swing standard in effect in the
United States. Through the ASTM
process, we consulted with
manufacturers, retailers, trade
organizations, laboratories, consumer

advocacy groups, consultants, and
members of the public.

2. The ASTM Voluntary Standard

ASTM F 2088 was first published in
September 2001. It has been updated
seven times, with the latest edition,
ASTM F 2088-11b, published in
November 2011. The key provisions of
the current ASTM infant swing standard
include: definitions; general
requirements; performance
requirements; specific test methods; and
requirements for marking, labeling, and
instructional literature.

a. Definitions. ASTM F 2088-11b
contains definitions for key terms found
in the standard.

b. General Requirements and Specific
Test Methods. ASTM F 2088-11b
contains general requirements that
infant swings must meet, as well as
mandated test methods that must be
used to ensure that the product meets
those requirements. It includes:

e Restrictions on sharp edges and
points, small parts (as well as their
protective caps), lead paint, and wood
parts;

e Specifications to prevent scissoring,
shearing, and pinching;

¢ Specifications on openings
(intended to prevent finger and toe
entrapment), labeling (intended to
prevent labels from being removed and
ingested or aspirated), and coil springs;
and

¢ Requirements for toy accessory
items, including mobiles that
accompany infant swings.

c. Performance Requirements and
Specific Test Methods. ASTM F 2088—
11b contains performance requirements
that infant swings must meet, as well as
mandated test methods that must be
used to ensure that the product meets
those requirements. The standard
includes:

e Structural integrity requirements,
including dynamic and static load
requirements, which are meant to
ensure that the swing can withstand a
certain amount of force;

o Stability requirements, meant to
ensure that the swing does not tip over;

e Requirements to prevent
unintentional folding of the swing;

e Restraint system requirements;

¢ A requirement to ensure that infants
are not able to slip through the leg
opening and strangle (because their
bodies can slip through, but their heads
cannot);

¢ Requirements for cradle swings to
ensure that infants will remain flat; and

¢ Requirements for the battery
compartment of swings, which require,
for example that the compartment
contain a means to prevent battery
leakage.

d. Marking, Labeling, and
Instructional Literature. ASTM F 2088—
11b has requirements for marking,
labeling, and instructions that must
accompany an infant swing, including
warnings advising caregivers to:

e Always use the restraint system in
the swing;

e Never leave an infant unattended in
a swing;

e Stop using the swing when an
infant is able to climb out of it;

¢ Always use the most reclined seat
position in swings with a certain
adjustable seat recline until the infant
can hold their head up unassisted; and

e Never place travel swings on an
elevated surface.

D. Incident Data

1. Introduction

There have been 2,268 incidents
reported to us regarding infant swings
from January 1, 2002 through May 18,
2011. All the incidents involved
children under the age of 3 years. Of
those reported incidents, there were 15
fatalities, 600 nonfatal injuries, and
1,653 noninjury incidents. We believe
that the incidents captured in this data
reflect the range of hazard patterns seen
in infant swings.

Table 1 is a summary of the 15
fatalities reported to us from January 1,
2002 through May 18, 2011. We
analyzed each fatality and determined:
(1) The cause of the infant’s death,
which is usually based on the
conclusion of the medical examiner;
and (2) whether the infant swing caused
or contributed to the fatality. There were
five deaths that can be categorized as
slump-over deaths. These fatalities, as
well as the two other fatalities that were
caused by the infant swing, are
explained in more detail in Section E of
this preamble.

Table 2 lists the hazards seen in infant
swings. We determined the percentage
of the incident reports attributable to
each hazard, as well as the percentage
of reported injuries attributable to each
hazard. The percentages have been
rounded up or down to represent a
whole number. The hazards are
explained in more detail in Section E of
this preamble.

Information on fatalities, injuries, and
noninjury incident reports that are
attributable to unreasonable product
misuse are mentioned only in the tables
in this section. Examples of
unreasonable product misuse include:
placing two children in a swing meant
for one child, or failing to use the
restraint system. In addition,
information is included only in the
tables in this section on fatalities,
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injuries, and noninjury incident reports
where: (1) it is unknown whether the
infant swing contributed to the incident;
or (2) there is insufficient information
included in the report to determine
what happened.

Fatalities, injuries, and noninjury
incidents where the swing caused or
contributed to the incident are
discussed fully in Section E of this
preamble.

2. Fatality Summary

TABLE 1—INFANT SWINGS FATALITY
SUMMARY, JANUARY 1, 2002
THROUGH MAY 18, 2011

Number of

Description of fatality fatalities

Cause of Death (“COD”) Posi-
tional Asphyxia, Slump-Over
Death ......cooooviiiiiiiiii,

COD Undetermined, Slump-
Over Death ......ccccoveerieeineene

COD Positional Asphyxia, At-
tributable to Swing Restraint
ISSUE ..oovviiiieieeeece e

COD Undetermined, Attrib-
utable to Swing Seat Issue ... 1

—_

TABLE 1—INFANT SWINGS FATALITY
SUMMARY, JANUARY 1, 2002
THROUGH MAY 18, 2011—Contin-
ued

Number of

Description of fatality fatalities

COD Positional Asphyxia, At-
tributable to Product Misuse 2
COD Undetermined, Attrib-

utable to Product Misuse ...... 2
COD Undetermined, Unknown

whether Swing Contributed to

Fatality ......ccooriiiiiiiii 4

3. Incident Summary

TABLE 2—INFANT SWINGS HAZARD SUMMARY, JANUARY 1, 2002 THROUGH MAY 18, 2011

Percentage of

Hazard reported Percentage of reported injuries
incidents
Restraint Issues, Both Inadequate Restraint Design and Re- 27 | 33, including 1 fatality and 1 fall that resulted in a hospitaliza-
straint Failure. tion.
Broken, Detached or Loose Swing Components (e.g., arm, 25|20
leg, motor housing or hardware).
Seat Issues, Both Inadequate Seat Design and Seat Failure ... 16 | 12, including 1 fatality.
Inadequate Clearance Between the Seat and the Swing 13 | 22
Frame.
Electrical or Battery ISSUES ........ccccoeiiiiiiiiiiii 91
Swing Instability .........ccooiiiiiii s 4 | 2, including 1 fall that resulted in a hospitalization.
Broken or Detached Toys or Mobiles ........ccccceeiiiieiiiiieiiienenes 2|4
Miscellaneous, Including Reports of Product Misuse and Re- 417

ports with Insufficient Information.

E. Assessment of Voluntary Standard
ASTM F 2088-11b and Description of
Proposed Changes to ASTM F 2088-11b

1. Introduction

Infant swing hazards are best
analyzed in conjunction with an
assessment of the existing provisions of
ASTM 2088—-11b. In this section, we
describe each hazard in detail.
Following the description of the hazard
is a summary of the requirements
currently found in ASTM 2088—11b, if
any provisions exist in the standard that
are meant to address the hazard. If the
existing standards are not adequate to
address the hazard, we present our
recommended changes. In most cases, it
is helpful to compare the existing
language in ASTM F 2088-11b with the
proposed language containing our
recommended changes. When this is
done, bold lettering indicates new
language, and language that is struck
through indicates language that we
propose should be deleted. In each case,
consistent with section 104 of the
CPSIA, the change must be more
stringent than the existing voluntary
standard in order to further reduce the

risk of injury associated with the
hazard.

2. Slump-Over Deaths
a. Description of Hazard

Of the 15 reported fatalities, 5 deaths
have been deemed slump-over deaths.
In 3 instances, the medical examiner or
investigating officials specifically
described the infant as being “slumped
over.” In 2 additional cases, the
description of the infant’s position
suggests slump-over deaths. Slump-over
deaths occur when very young children
(in these cases, infants between the ages
of 2 weeks old and 3 months old) lack
the neck muscle tone and strength to
keep their head up. In 4 of the 5 slump-
over deaths, the official cause of death,
as determined by the medical examiner,
is positional asphyxia. Positional
asphyxiation occurs when the position
of the child’s body (such as compression
of their neck from their head being
slumped over) prevents the child from
breathing. In one case, the cause of
death was undetermined, but we have
concluded, based on a review of the
fatality, that it was a slump-over death.

b. Assessment of ASTM F 2088-11b

Section 8.3.1(4) of ASTM F 2088-11b
requires the following warning label on
all infant swings that have an adjustable
seat recline with a seat back angle
greater than 50°: “Use only in most
reclined seat position until infant can
hold head up unassisted.” Infant swings
with a seat back angle greater than 50°
require the infant to be able to support
their head, while a swing with a seat
back angle less than 50° is more reclined
and allows the infant to lay their head
on the seat back.

We have determined that there is no
engineering solution, such as a restraint,
that would adequately address slump-
over deaths. By including the warning
statement in ASTM F 2088—11b, the
ASTM committee recognizes the need
for the statement in order to prevent
slump-over deaths in infant swings. We
agree and are not proposing any
additional changes to the voluntary
standard to address this issue. However,
we are seeking comments related to
slump-over deaths in section L of this
preamble.
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3. Restraint Design and Restraint
Failures

a. Description of Hazard

Issues related to restraints comprised
27 percent of the reports we received
from the public. Restraint issues
accounted for 33 percent of the reported
injuries. Most of the reported injuries
are attributable to restraint design
issues, while the remainder are
attributable to restraint failure.

Restraint design hazards arise when
the restraint system is unable to contain
a child in the swing seat, even when the
restraint is assembled properly and is
functioning according to the
manufacturer’s intent. Common reports
in this category include infants who are
able to lean forward or to the side and
fall out of the seat. Some infants are
strong enough to push themselves back
and up with their feet, causing them to
fall backward out of the swing, usually
landing headfirst. One infant fatality
and one fall that resulted in a
hospitalization are attributable to
restraint design problems.

Restraint failures include belt buckles
or straps that break. In some reports, the
restraint system detaches from the
swing completely. When the restraint
system does fail in some way, the result
is usually a fall from the swing, which
can result in serious injuries.

b. Assessment of ASTM F 2088-11b

Section 6.4 of ASTM F 2088-11b
requires all infant swings to have a
waist and crotch restraint system. The
standard also requires that swing
restraint systems be tested to ensure that
the attachment points of the system can
withstand a certain amount of force,
comparable to the amount of force an
infant might apply. Manufacturers must
ensure that the restraint system is
attached to the swing and will not
become detached through normal use.

ASTM F 2088-11b also contains a
shoulder strap/harness requirement for
infant swings with a seat back angle
greater than 50°. Infants seated in
swings with a seat back angle greater
than 50° are much more likely to be able
to lean forward or to the side, or be able
to push backward. When this happens,
the infant may fall out of the seat
completely, or they may come into
contact with the frame of the swing.
Having shoulder straps on swings with
a seat back angle exceeding 50° will aid
in keeping the infant positioned in the
swing seat.

c. Description of Proposed Changes

The shoulder strap requirement is
intended to address many restraint
issues. The proposed rule would change

section 7.12, which provides the
method for testing seat back angles in
order to determine whether the seat
back angle is greater than 50°. Currently,
the method involves placing a hinged
board in the seat swing and using an
inclinometer to measure the seat back
angle. The proposed rule would result
in more accurate, repeatable testing, by
clarifying the test method to include: (1)
Placing the seat in the most upright use
position (currently the language only
requires placing the seat in ““the most
upright position”); (2) removing all
positioning accessories, such as pillows,
that might interfere with the
measurement; (3) positioning the belt
restraint systems in order to limit
interference with the measurement; and
(4) mandating that the hinged board be
made of steel because it better replicates
the weight of a child in a seat.
Currently, the hinged board can be
made of wood. These changes would
result in a more stringent standard by
ensuring that measurements are more
accurate and repeatable, thus, reducing
the number of injuries associated with
swings.

d. Proposed Change in Standard

Currently, ASTM F 2088-11b
contains the following test method for
measuring the seat back angle at section
7.12:

7.12  Seat Back Angle Measurement—
Place the back of the swing in the most
upright position. Place the hinged boards
with the hinged edge into the junction of the
swing back and seat (see Fig. 8). Place the
inclinometer on the floor and zero the
reading. Manually pivot the swing to its
furthermost back position. While maintaining
this position, place the inclinometer up
against the back recline board to obtain the
seat back angle as shown in Fig. 9.

We are proposing that section 7.12 of
ASTM F 2088-11b be replaced by the
following language:

7.12 Seat Back Angle Measurement—
Place the back of the swing in the most
upright use position. Remove positioning
accessories, including pillows. Orient the
belt restraint segments to limit interaction
with the hinged boards. Place the hinged
boards with the hinged edge into the junction
of the swing back and seat (see Fig. 8). Place
the inclinometer on the floor and zero the
reading. Manually pivot the swing to its
furthermost back position. While maintaining
this position, place the inclinometer up
against the back recline board to obtain the
seat back angle as shown in Fig. 9. Hinged
boards shall be made of C1020 steel using a
4 by 4 in. (101 by 101 mm) plate hinged to
a 4 by 9 in. (101 by 225 mm) plate. The
thicknesses shall be adjusted so that the mass
is equal to 17.5 lbm.

4. Broken, Detached, or Loose
Components

a. Description of Hazard

Broken, detached, and loose
components, such as arm, leg, motor
housing, and hardware account for the
third highest number of injuries (20%)
and second most number of incident
reports (25%). When part of the frame
fails, or when hardware (such as screws)
fall out of the product, the swing is
likely to collapse with the infant seated
inside the swing.

b. Assessment of ASTM F 2088-11b

Currently, the ASTM standard
requires that the durability of a swing’s
arm, leg, motor housing, and hardware
be tested by dropping a 25 pound
weight onto the seat of the swing 50
times, or cycles. This is called dynamic
loading in the ASTM standard and is
meant to test the structural integrity of
the swing. If any part of the swing
breaks, or changes in such a way that
would cause the product not to fully
support a child, the swing fails the test.

c. Description of Proposed Changes

The proposed rule would make two
changes to the dynamic load test that is
found in section 7.2.1 of ASTM F 2088—
11b. One change is a significant
modification, and the other is a test
clarification. The modification would
increase the number of cycles from 50
to 500. We tested swing samples from
different manufacturers, as well as a
range of models and designs. The testing
revealed that 500 cycles was the point
at which the least robust swings started
to show signs of fatigue that might result
in structural failures of the swing
components. Increasing the number of
test cycles from 50 to 500 will lead to
a reduction in injuries in infant swings
that occur when the arm, leg, motor
housing, or hardware of a swing fails.

The proposal also would make a
clarification to the dynamic load test.
Currently, when setting up the swing, if
the product has more than one height
position, recline position, or facing
direction, the product must be tested in
the configuration most likely to fail. The
proposed rule would account for tray
positions and any other adjustable
features. This will result in more
repeatable and accurate testing, which
will reduce the risk of injury in swings.

d. Proposed Change in Standard

Currently, ASTM F 2088-11b
contains the following test method at
sections 7.2.1.2 and 7.2.1.3:

7.2.1.2  Set-up the swing in accordance
with the manufacturer’s instructions. If the
swing seat has more than one height position,
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recline position, or facing direction, test the
product in the configuration most likely to
fail.

7.2.1.3 Place the shot bag on the seating
surface of the swing and allow swinging
motion to come to rest. Secure the swing so

that the seat cannot move during the test. The
means of securing the seat shall not affect the
outcome of the test. Raise the shot bag a
distance of 1 in. above the seat of the swing.
Drop the weight onto the seat 50 times with

a cycle time of 4 +/— 1s/cycle. The drop

height is to be adjusted to maintain the 1 in.
drop height as is practical.

We are proposing that sections 7.2.1.2
and 7.2.1.3 of ASTM F 2088-11b be
replaced by the following language:

7.2.1.2 Set-up the swing in accordance with the manufacturer’s
instructions. If the swing seat has more than one height position, recline
position, ex-facing direction, tray position, or other adjustable feature,

test the product in the configuration most likely to fail.

7.2.1.3 Place the shot bag on the seating surface of the swing and allow
swinging motion to come to rest. Secure the swing so that the seat cannot
move during the test. The means of securing the seat shall not affect the
outcome of the test. Raise the shot bag a distance of 1 in. above the seat
of the swing. Drop the weight onto the seat 56 500 times with a cycle
time of 4 +/- 1s/cycle. The drop height is to be adjusted to maintain the 1
in. drop height as is practical.

5. Seat Design and Seat Failures

a. Description of Hazard

Seat issues account for 16 percent of
reported incidents and 12 percent of
injuries. Seat issues can be broken down
into two subcategories of hazards. One
is seat design issues, and the other is
seat failure issues. Reports included in
the seat design subcategory include
seats that lean, or deflect, to one side.

If a seat deflects substantially, the infant
could fall out of the swing or bump
against the swing frame. Some reports
include scenarios where infants attempt
to reach an object outside the swing, the
seat deflects, and the victim falls out of
the seat. Swing seat deflection is most
common in swings supported by a
single swing arm, which offers less
support.

Seat failures include the following
scenarios:

e The infant swing seat detaches from
the swing frame completely;

e The back of the seat does not hold
in the upright position and falls
unexpectedly;

e The seat itself folds inward; and

e For swings with a fabric seat that
fits over a frame, the fabric padding
slips off.

In most cases, if the seat fails, the
infant will fall out of the seat. In one
case, it was determined that a seat
failure contributed to an infant’s death.

b. Assessment of ASTM F 2088-11b

Currently, ASTM does not require
testing for seat deflection. Our testing
revealed that some swing seats deflect
significantly. After reviewing the
incidents reported to us, we noticed that
swings supported by a single arm,

which might make the swing less
structurally sound, may be more likely
to have seats that deflect in a way that
could be dangerous for the occupant.

Currently, seat failure issues are
addressed by dynamic loading
(described in section [E][4] of this
preamble on broken, detached, and
loose swing components) and by static
loading, which requires the tester to
place a 75-pound weight (or three times
the manufacturer’s maximum
recommended weight, whichever is
greater) in the center of the swing seat.
At the conclusion of the static load test,
if the swing seat fails in any way, for
example by detaching from the frame or
folding inward, the product fails the
static load test.

c. Description of Proposed Changes

In regard to seat design issues, the
proposed rule would add a new
performance requirement and a new test
method to the static load requirements
that would measure seat deflection. The
proposed new test method would
require the tester to place a 5-pound
weight onto the seat and measure the
distance from the lowest point on the
swing seating surface to the floor.
Nominally loading the seat with 5
pounds will account for the presence of
cloth seats that relax significantly when
not weighted, which could interfere
with the measurement. The tester then
would place a 75-pound weight (or
three times the manufacturer’s
maximum recommended weight,
whichever is greater) onto the swing and
record the same measurement. The two
measurements are compared, and the
change in vertical deflection cannot be

more than 4 inches. This test will reveal
whether the swing is likely to deflect or
deform under severe loading conditions.
In addition to the seat deflection test,
the swing must still meet the current
static load requirement (using the same
75-pound weight) and cannot fail in any
way that could create a hazardous
environment for the child.

In regard to seat failures, we believe
that more robust dynamic load testing
will reveal any seat failure issues that
are likely to occur in the swing. The
modification and testing clarification to
the dynamic load test, as described in
section (E)(4)(c) of this preamble, will
enable testers to better assess any
hazards related to the seat, such as the
possibility that the seat will detach from
the swing frame.

d. Proposed Change in Standard

In addition to the modification and
testing clarification to the dynamic load
test, described in section (E)(4)(c) and
contained in section (E)(4)(d) of this
preamble, we propose a new static load
performance requirement and test
method. We are proposing that the
following section 6.1.2.1 be added to
ASTM F 2088-11b:

6.1.2.1 The swing seat shall not have a
change in vertical deflection greater than 4
in. The change in vertical deflection shall be
calculated by subtracting the distance
measured in 7.2.2.2 from the distance
measured in 7.2.2.3.

Currently, ASTM F 2088-11b
contains the following test method at
section 7.2.2.2:

7.2.2.2 By any necessary means, place a

static load of 75 1b (34.1 kg) or 3 times the
manufacturer’s maximum recommended
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weight, whichever is greater, in the center of
the seat distributed by a wood block.
Gradually apply the weight within 5 s and
maintain for 60 s.

We are proposing that section 7.2.2.2
be replaced by the following language
and that the language currently found in
7.2.2.2 of ASTM F 2088-11b be moved
to 7.2.2.3 and changed as follows:

7.2.2.2 Place a static load of 5 Ibm (2.3 kg)
in the center of the seat distributed by a
wood block. Measure and record the vertical
distance from the floor to the lowest point on
the infant swing’s seating surface. Remove
the load.

7.2.2.3 By any necessary means, place a
static load of 75 1b (34.1 kg) or 3 times the
manufacturer’s maximum recommended
weight, whichever is greater, in the center of
the seat distributed by a wood block.
Gradually apply the weight within 5 s and
maintain for 60 s. Measure and record the
vertical distance from the floor to the lowest
point on the loaded infant swing’s seating
surface.

6. Inadequate Clearance Between the
Swing Seat and the Swing Frame

a. Description of Hazard

Thirteen percent of reported incidents
are attributable to inadequate space
between the infant seat and the swing
frame. This hazard is responsible for the
second most number of injuries (22%).
When there is inadequate clearance
between the seat and frame, an infant’s
head can become caught, or the infant’s
limbs can hit the swing frame while the
swing is in motion.

b. Assessment of ASTM F 2088-11b

We believe that this hazard can be
addressed by ensuring that the infant is
kept securely within the seat’s
boundaries. If an infant is unable to
maneuver outside the seat’s boundaries,
the infant’s head is unlikely to be
trapped in the swing frame or their
limbs are unlikely to get into a position
where they may hit the frame. The
shoulder restraint requirement,
mandated in ASTM F 2088-11b for
swings with a seat back angle greater
than 50°, is sufficient to address
situations involving inadequate
clearance between the seat and seat
frame.

c¢. Description of Proposed Changes

In section (E)(3)(c) of this preamble,
we describe several clarifications to the
seat back angle test used to determine
which swings require a shoulder
harness. These clarifications will result
in a more stringent standard, by
ensuring that measurements are more
accurate and repeatable, thus, reducing
the number of injuries associated with
swings.

d. Proposed Change in Standard

We propose adding several
clarifications to the seat back angle test
that is used to determine which swings
require a shoulder harness. These
clarifications have been discussed
previously in section (E)(3)(c) of this
preamble, and the proposed changes are
contained in section (E)(3)(d) of the
preamble.

7. Electrical or Battery Issues

a. Description of Hazard

Infant swings typically rely on a/c
power, batteries, or a combination of
both, to operate the product. Nine
percent of the reports we received
related to electrical or battery issues
associated with infant swings. Common
reports included: The motor
overheating, batteries leaking, or the
detection of smoke. Issues related to
electrical or battery problems accounted
for 1 percent of all reported injuries.

b. Assessment of ASTM F 2088-11b

Currently, ASTM F 2088-11b
contains standards that regulate battery
compartments only. Section 6.7 of
ASTM 2088-11b requires that the
battery compartment be marked
permanently to show the correct battery
polarity, size, and voltage. Battery
compartments are also required to have
a means to contain the electrolyte
material in the event that the battery
leaks. ASTM 2088-11b also contains a
requirement prohibiting
nonrechargeable batteries from being
recharged with a/c power. In addition,
section 8.4 of ASTM 2088-11b requires
all swings that use more than one
battery to contain warnings. The
warnings advise consumers not to mix
old and new batteries, not to mix
different kinds of batteries, and not to
leave batteries in the swing when
storing the product for long periods of
time. There are no other requirements
regarding the design and operation of
the electrical components of swings.

c. Description of Proposed Changes

The proposed rule would impose
several new requirements to address
hazards related to the electrical
components of swings. We are
proposing: (1) An electrical overload
test; (2) an accessible component
temperature requirement; and (3) a
requirement to ensure that swings that
run on a/c power are safe.

Electrical components (such as
motors, batteries, and circuit boards) in
a swing can overheat, and this can cause
the components to melt, smoke,
explode, or cause a fire. We are
proposing a test to address this hazard;

the proposed test is substantially similar
to the test found in the ASTM F 963—
08, “Standard Consumer Safety
Specification for Toy Safety” (“ASTM F
963—-08”). The proposed test would
check to ensure that a normal electrical
load cannot overload the electrical
circuit. It would require the swing to be
locked in a fixed position and operated
continuously until a peak temperature
can be recorded. For swings that operate
continuously, the test would be stopped
60 minutes after the peak temperature is
recorded. Under the proposal, a swing
will fail the overload test if it causes
battery leakage, explosion, smoke, or a
fire. For swings that operate on batteries
and a/c power, the proposal would
require both power sources, as well as
any type of battery that can be used, to
be tested separately to ensure that they
all meet the requirement.

The proposed accessible component
temperature requirement would state
that, during the electrical overload test,
no accessible component may achieve a
temperature exceeding 160°. Accessible
components are those that a child or
caregiver would be able to touch. This
test is meant to protect the public from
burns caused by very hot electrical
components.

The proposed rule also would require
swings that run on a/c power (i.e.,
swings that come with an electrical cord
that is plugged into a wall socket) to
comply with 16 CFR part 1505, the
requirements for electrically operated
toys and other electrically operated
articles intended for children. The
regulations at 16 CFR part 1505 contain
established labeling, manufacturing,
design, construction, and performance
requirements intended to ensure that
toys and electrical items intended for
children are safe for their use.

The addition of new requirements for
electrical components, including the
electrical overload test, the accessible
component temperature requirement,
and the a/c power requirement, will
reduce the number of injuries associated
with swings. These provisions would
ensure that motors and batteries do not
overheat and catch fire, that accessible
components do not become hot enough
to burn a child or a caregiver, and that
swings that run on a/c power are safe,
as measured by well-established CPSC
regulations already in place that govern
electrical toys and other products
intended for children.

d. Proposed Change in Standard

Currently, the introductory heading of
ASTM F 2088-11b section 6.7 is:
6.7 Swings Containing Battery

Compartment(s) (remote control devices are
exempt from the requirements in 6.7):
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We are proposing that the
introductory heading of section 6.7 of
ASTM F 2088-11b be replaced by the
following:

6.7 Electrically Powered Swings (remote
control devices are exempt from the
requirements in 6.7):

In addition to complying with the
existing sections 6.7.1, 6.7.2, and 6.7.3
of ASTM F 2088—11b (which deal with
batteries and battery compartments
only), we propose adding the following:

6.7.4 The surfaces of the batteries, switch,
motor, or any other accessible electrical
components shall not achieve temperatures
exceeding 160 °F (71 °C) when tested in
accordance with 7.13. At the conclusion of
the test, the stalled motor condition shall not
cause battery leakage, explosion, smoking, or
a fire to any electrical component. This test
shall be performed prior to conducting any
other testing within the Performance
Requirements section.

6.7.5 Swings operating from an a/c power
source, nominally a 120-V branch circuit,
shall conform to 16 CFR 1505.

We also propose adding the following
test method to ASTM F 2088-11b at
section 7.13:

7.13 Electrical Overload Test—The test
shall be conducted using a new swing. The
swing shall be tested using fresh alkaline
batteries or an a/c power source. If the swing
can be operated using both, then both
batteries and a/c power must be tested
separately. If another battery chemistry is
specifically recommended by the
manufacturer for use in the swing, repeat the
test using the batteries specified by the
manufacturer. If the swing will not operate
using alkaline batteries, then test with the
type of battery recommended by the
manufacturer at the specified voltage. The
test is to be carried out in a draft-free
location, at an ambient temperature of 68 £
9 °F (20 £ 5 °C).

7.13.1 Operate the swing at the maximum
speed setting with the swing seat locked in
a fixed position. Do not disable any
mechanical or electrical protective device,
such as clutches or fuses. Operate the swing
continuously, and record peak temperature.
The test may be discontinued 60 min after
the peak temperature is recorded. If the
swing shuts off automatically or must be kept
“on”” by hand or foot, monitor temperatures
for 30 s, resetting the swing as many times
as necessary to complete the 30 s of
operation. If the swing shuts off
automatically after an operating time of
greater than 30 s, continue the test until the
swing shuts off.

8. Instability

a. Description of Hazard

Swing instability occurs when one leg
of the swing lifts up or the swing tips
over completely. Swing instability
accounted for 4 percent of the reported
incidents and 2 percent of the reported
injuries involved. In some incidents, the

swing was on an elevated surface and
inched along until it fell off the surface.
This scenario resulted in a
hospitalization from the fall.

b. Assessment of ASTM F 2088-11b

ASTM F 2088-11b contains
performance requirements and test
methods meant to prevent swing
instability. The first requirement and
test method is the “Unintentional
Folding” test, which requires a force to
be applied to the end of the swing leg
in the direction normally associated
with folding. This test will ensure that
the swing will not fold and collapse
while in use.

The second requirement and test
method is the “Stability in the Direction
of Swing Motion” test. This test is used
on swings that have designs in which
the swing moves back and forth with a
horizontal swing motion. The test
requires that the swing be placed on an
inclined surface of 20°. In this position,
the swing cannot tip over or it fails the
test. The swing is then rotated 180° and
again placed on the inclined surface
where, again, it must not tip over in
order to pass. For swings with a
horizontal swing motion, this is the best
test to ensure that they will not tip over.

In addition, ASTM F 2088—11b has a
warning label requirement to address
situations where a consumer might put
a swing, usually a smaller travel size
swing, on an elevated surface. This
action resulted in a very serious injury
to a child when the swing fell off the
elevated surface. Section 8.3.1(5) of
ASTM F 2088-11b requires travel
swings to have the following warning:
“Always place swing on floor. Never
use on any elevated surface.”

c. Description of Proposed Changes

The proposed rule would clarify the
test methods for both the
“Unintentional Folding” test and the
“Stability in the Direction of Swing
Motion” test. The clarifications are
meant to address swing designs that are
not tested adequately using the existing
requirements.

The current “Unintentional Folding”
test works well with swings that have an
A-frame design. An A-frame swing has
two legs that are shaped like the letter
“A,” with a bar that connects the top of
the “A’s.” Two arms hang from the bar
and support the swing. However, some
swings on the market have an L-shaped
design. These swings have two L-shaped
legs that come together at the top.
Where the two “Ls” join, a single arm
hangs down to support the swing. For
swings with an L-shaped design, the
current test (which requires the force to
be placed on the end of the leg in the

direction normally associated with
folding) will not adequately test the
swing to ensure that it will not fold
while in use. Our testing on L-shaped
infant swing designs revealed that forces
placed at the end of the L-shaped legs
created a twisting motion. This twisting
motion may not exercise the latch to the
same extent as a force applied to the end
of a leg in an A-frame infant swing.

Additionally, for this test, we want to
clarify the location of the applied force.
The phrase, “end of the leg,” could be
interpreted inconsistently over various
infant swing leg designs.

Thus, the proposed rule would
require that the test address all swing
designs, and it would do so by adding
language that would require the tester to
put the force “at the lowest point on the
leg that results in the greatest force on
the latch in the direction normally
associated with folding.” This will
adequately test A-frame swings and L-
shaped swings.

T}Ele proposed rule would make
clarifications to the stability test, as
well. The current test is appropriate for
swings with a horizontal swing motion.
Swings with a horizontal swing motion
move back and forth. However, some
swings move from side to side or have
another type of swing motion. For these
swings, the current test will not
adequately predict stability issues.
Therefore, the proposal would change
the stability test to account for swings
with other types of swing motions.
Swings with a horizontal swing motion
would continue to be tested in the same
way (placing the swing on an inclined
surface and then rotating it 180°).
However, for swings with other than a
horizontal motion, the proposed rule
would require the tester to test the
swing on the inclined surface in the
most onerous swing orientations. This
will ensure that all swings will be tested
in the position most likely to fail.

Currently, the stability test requires
the tester to account for different height
positions, recline positions, and facing
directions in order to ensure that the
swing is safe in any configuration. For
both swings with a horizontal swing
motion and swings with other types of
swing motions, we propose taking into
consideration the direction of motion,
the tray position, and any other
adjustable features to ensure that the
swing will be tested adequately in all
possible configurations.

The test clarifications to the
unintentional folding and stability tests
will ensure that all types of swings, in
all possible configurations, are
adequately tested to ensure that the
swing remains upright and functioning
while the infant is placed in the swing.
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This will reduce the number of injuries
associated with swings that fold
unexpectedly or tip over.

d. Proposed Change in Standard

Currently, ASTM F 2088-11b
contains the following test method at
sections 7.3.2.3, 7.3.2.4 and 7.3.2.5:

7.3.2.3 Position the product on the
inclined surface with the axis of swinging
motion parallel to the stop and the lower
most frame member(s) in contact with the
stop as shown in Fig. 5. If the product
contains an axis of swinging motion that does
not remain parallel to the stop during the full
cycle of the swinging motion, the product
shall be tested in the positions most likely to
fail.

7.3.2.4 If the swing seat has more than
one height position, recline position, or
facing direction, test the product in the
configuration most likely to fail.

7.3.2.5 Rotate the swing frame 180° and
repeat the steps in 7.3.2.2-7.3.2.4.

We are proposing that the following
section 7.3.2.3 replace the existing
sections 7.3.2.3, 7.3.2.4 and 7.3.2.5 of
ASTM F 2088-11b:

7.3.2.3 For a product with a horizontal axis of swing motion, position
the product on the inclined surface with the axis of swinging motion
parallel to the stop and the lower most frame member(s) in contact with

the stop as shown

in Fig. 5.

Hthe-productcontat—ands-ofswinging

fat—If the swing seat has more than one height position, recline position,
or facing direction, direction of motion, tray position, or other
adjustable feature, test the product in the configuration most likely to
fail. Rotate the swing frame 180° and repeat the procedure.

To account for products with a swing
motion that is not horizontal, we are
proposing that the text of ASTM F
2088—11b section 7.3.2.4 be as follows:

7.3.2.4 For a product with other than a
horizontal axis of swing motion, position the
product on the inclined surface in the most
onerous swing orientation, such that the
product is in contact with the stop. If the
swing seat has more than one height position,

7.4.1

recline position, facing direction, direction of
motion, tray position, or other adjustable
feature, test the product in the configuration
most likely to fail.

Currently, ASTM F 2088-11b
contains the following test method at
section 7.4.1:

7.4.1 With the unit in the manufacturer’s
recommended use position, apply a force of

10 Ibf (45 N) at the end of a leg in the
direction normally associated with folding,
while holding opposite leg(s) stationary.
Gradually apply the force over 5 s, and
maintain for an additional 10 s. Repeat this
test on each leg.

We are proposing to replace section
7.4.1 of ASTM F 2088-11b as follows:

With the unit in the manufacturer’s recommended use position,

apply a force of 10 1bf (45 N) at the end-ef-aleg-lowest point on the leg
that results in the greatest force on the latch in the direction normally
associated with folding, while holding opposite leg(s) stationary.
Gradually apply the force over 5 s, and maintain for an additional 10 s.
Repeat this test on each leg.

9. Broken or Detached Toys and Mobiles
a. Description of Hazard

Many swings come with infant toys or
mobiles meant to entertain infants in the
swing. Two percent of the incident
reports and 4 percent of the injury
reports are attributable to broken and
detached toys and mobiles. Some
injuries occurred when mobiles
completely detached from the swing
and fell onto the child.

b. Assessment of ASTM F 2088-11b

Currently, ASTM F 2088-11b requires
toy mobiles included with infant swings
to be tested for detachment. The test
method, contained in section 7.11 of
ASTM F 2088-11b, requires the tester to
pull the mobile in a vertical downward

direction toward where the occupant
would be. A detachment, other than that
of a soft toy, is considered a failure.

c. Description of Proposed Changes

The proposed rule would clarify that
the standard must account for mobiles
that may fail if they are pulled in a
direction other than straight downward
vertically. It would require that the
direction of force be in the most onerous
position that is below the horizontal
plane. In other words, a child in a swing
will always be pulling in a downward
direction, but under the proposal, the
test would account for a child who pulls
down, but slightly to the right or slightly
to the left. To help manufacturers and
third party conformity assessment
bodies, we propose including a graphic

in the standard illustrating the area
below the horizontal plane. Our
proposal would eliminate detachments
that might occur from forces applied to
the mobile in inadvertent directions,
and the proposal will reduce the risk of
injuries associated with this hazard.

d. Proposed Change in Standard

Currently, ASTM F 2088-11b
contains the following test method at
section 7.11.3:

7.11.3 Gradually apply a vertical
downward force of 10 1bf in the direction of
the occupant to the end of the mobile furthest
from the swing attachment point. Apply the
force within 5 s and maintain for an
additional 10 s.

The proposal would revise section
7.11.3 of ASTM F 2088-11b as follows:
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7.11.3 Gradually apply a vertical-downward force of 10 1bf in-the
direction-of-the-eeeupant to the end of the mobile or component furthest
from the swing attachment point. The direction of the force shall be in
the most onerous direction that is at or below the horizontal plane
passing through the point at which the force is applied (see Fig. 8a).
Apply the force within 5 s and maintain for an additional 10 s and release
within 1 s. The test is complete after the release.

We also propose adding the following
Figure 8a, Mobile Attachment Strength,
to ASTM F 2088-11b:

10. Miscellaneous
a. Description of Hazard

Four percent of the reported incidents
and 7 percent of all injuries are
attributable to miscellaneous causes. Of
the incidents that we found to be
product related, most include small
parts, including pieces of fabric that
detach and can result in a choking
hazard. Other reports involve sharp
protrusions and surfaces that can cause
cuts and scrapes.

b. Assessment of ASTM F 2088-11b

We have evaluated these incidents
and have determined that ASTM F
2088-11b addresses these incidents. For
example, there are already requirements
that prohibit small parts and sharp
edges that can pose injury hazards to
children. Consequently, we are not
proposing any changes based on the
incidents reported in this category.

Fig. 8a Mobile Attachment Strength

11. Summary of CPSC Recommended
Changes to ASTM F 2088-11b

In conclusion, the proposed rule
would add two new requirements to
ASTM F 2088-11b that will make the
standard more stringent than the current
voluntary standard and will reduce the
risk of injury associated with infant
swings: (1) A performance requirement
and test method to address electrical
overload in infant swing motors and
batteries, as well as an accessible
component temperature requirement
and a requirement to ensure that swings
that run on a/c power are safe; and (2)

a performance requirement and test
method to address seat deflection. We
also propose two major modifications to
ASTM F 2088-11b that will make the
standard more stringent than the current
voluntary standard and will reduce the
risk of injury associated with infant
swings: (1) An increase in the number
of test cycles used in the dynamic load
test, from 50 cycles to 500 cycles and (2)
a modification to the mobile test to
account for mobiles that can be pulled

in downward directions other than
straight down vertically. Finally, the
proposal would clarify the test methods
for the dynamic load test, the stability
test, the unintentional folding test, and
the seat back angle measurement
method. Each of these clarifications
would make the resulting standard more
stringent than the current voluntary
standard and will result in a reduction
of injuries because they will result in
more accurate and repeatable testing of
infant swings, which will lead to safer
products.

F. Effective Date

The Administrative Procedure Act
(“APA”) generally requires that the
effective date of the rule be at least 30
days after publication of the final rule.

5 U.S.C. 553(d). To allow time for infant
swings to come into compliance, we
intend for the standard to become
effective 6 months after the publication
of the final rule in the Federal Register.
We invite comment on how long it will
take infant swing manufacturers to come
into compliance.
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G. Regulatory Flexibility Act
1. Introduction

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. §§601-612, requires
agencies to consider the impact of
proposed rules on small entities,
including small businesses. Section 603
of the RFA requires us to prepare an
initial regulatory flexibility analysis and
make it available to the public for
comment when the notice of proposed
rulemaking is published. The initial
regulatory flexibility analysis must
describe the impact of the proposed rule
on small entities. In addition, it must
identify any significant alternatives to
the proposed rule that would
accomplish the stated objectives of the
rule and, at the same time, reduce the
economic impact on small businesses.
Specifically, the initial regulatory
flexibility analysis must contain:

e A description of and, where
feasible, an estimate of the number of
small entities to which the proposed
rule will apply;

e A description of the reasons why
action by the agency is being
considered;

¢ A succinct statement of the
objectives of, and legal basis for, the
proposed rule;

e A description of the projected
reporting, recordkeeping, and other
compliance requirements of the
proposed rule, including an estimate of
the classes of small entities subject to
the requirements, and the type of
professional skills necessary for the
preparation of reports or records; and

e Identification, to the extent
possible, of all relevant Federal rules
which may duplicate, overlap, or
conflict with the proposed rule.

2. The Market

Based on a 2005 survey conducted by
American Baby Group titled, 2006
Baby Products Tracking Study,” along
with Centers for Disease Control and
Prevention birth data, we estimate that
approximately 2.7 million infant swings
are sold in the United States each year.
We estimate that there are at least 10
manufacturers or importers supplying
infant swings to the U.S. market. Eight
of these firms are domestic
manufacturers, and two of these firms
are domestic importers with foreign
parent companies.

Under the U.S. Small Business
Administration (“SBA”) guidelines, a
manufacturer of infant swings is small
if it has 500 or fewer employees, and an
importer is considered small if it has
100 or fewer employees. Based on these
guidelines, six domestic manufacturers
and both domestic importers known to

supply infant swings to the U.S. market
are small businesses. The remaining
entities are two large domestic
manufacturers. There may be additional
unknown small manufacturers and
importers operating in the U.S. market.
The JPMA runs a voluntary
certification program for juvenile
products. Certification under the JPMA
program is based on the ASTM
voluntary infant swing standard. Two of
the six small manufacturers produce
swings that are certified as compliant
with the ASTM voluntary infant swing
standard by the JPMA. Of the importers,
one imports swings that have been
certified as compliant with the ASTM
voluntary infant swing standard.

3. Impact on Small Business

a. Costs of Complying With the
Voluntary Standard

Section 104(b) of the CPSIA requires
us to promulgate consumer product
safety standards for durable infant and
toddler products. These standards are to
be “substantially the same as”
applicable voluntary standards or more
stringent than the voluntary standard if
we conclude that more stringent
requirements would further reduce the
risk of injury associated with the
product. The extent to which each firm
will be impacted by the proposed rule
depends on whether the firm’s infant
swings currently comply with the
ASTM voluntary standard. Small firms
whose infant swings already comply
with the voluntary standard will only
potentially incur costs related to our
recommended additions and
modifications to the standard.

b. Small Manufacturers

Two of the small manufacturers have
infant swings known to comply with the
voluntary standard. The costs, if any, to
these firms associated with our
recommended changes are not expected
to be significant. Any impact may be
mitigated if the costs are treated as new
product expenses and amortized over
time.

The costs to the four manufacturing
firms whose infant swings may not be
compliant with the voluntary standard
could be more significant. Meeting the
existing voluntary standard could
require manufacturers to redesign their
product. However, we believe that the
actual costs to most manufacturers will
not be high, and any costs that are
incurred can be mitigated if they are
treated as new product expenses and
amortized over time. This scenario also
assumes that the four firms whose
swings are not JPMA certified do not
meet the ASTM voluntary standard. In

fact, we have identified many instances
in which a juvenile product not certified
by the JPMA does comply with the
ASTM voluntary standard. To the extent
that the firms may already supply infant
swings that meet the ASTM voluntary
standard, the costs incurred will be less.

¢. Small Importers

Importers of infant swings would
need to find an alternate source if their
existing supplier does not come into
compliance with the proposed standard.
Purchasing compliant, higher quality
infant swings could increase the cost of
the product. Importers could pass on
some of these increased costs to
consumers. Some importers could
respond to the rule by discontinuing the
import of infant swings. The impact of
this decision could be mitigated by
replacing swings with a different infant
or toddler product. Deciding to import
an alternative infant or toddler product
would be a reasonable and realistic way
to offset any lost revenue.

Both of the known importers are
subsidiaries importing their infant
swings from a foreign parent company.
Finding an alternative supply source
would not be an option for these firms.
However, they could respond to the rule
by discontinuing the import of their
noncompliant infant swings and
replacing them with another infant or
toddler product. This is more likely to
be necessary for the importer supplying
infant swings that are not believed to be
compliant with the voluntary standard.

d. Costs of Complying With Our
Recommended Changes

We are proposing two new
requirements, two major modifications,
and several testing clarifications to
ASTM F 2088-11b.

The proposed electrical and battery
requirements would result in low or no
costs to small firms. A firm’s inability to
comply with these requirements would
most likely be the result of a defect that
would be remedied by replacing the
battery or other power source.
According to one source in the industry,
it is already fairly common for
manufacturers to test their products to
ensure that the electrical system will not
overheat.

The proposed seat deflection test,
depending on the swing design, would
result in some costs to smaller firms.
Swings likely to be affected are those in
which a single swing arm supports the
seat. In most cases, manufacturers of
these types of swings would be able to
produce infant swings that comply with
the proposed requirement by using
stronger materials. It is possible that a
few firms may opt to redesign their
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product, which would be more costly.
In either case, only a small number of
firms will be affected.

The proposed modifications to the
dynamic load test, which would
increase the number of cycles in the test
from 50 to 500, may have an impact on
some swing manufacturers but have
little or no impact on others. If there are
modifications associated with this
change, they might be substantial. Some
products might only need stronger
screws or a better way of attaching
swing components. Some swings might
require a complete product redesign.
Therefore, it is unclear how many
products will be affected by modifying
this requirement and what the costs will
be.

We expect that the proposed
modification to the infant mobile
requirement would have a significant
impact on swing manufacturers whose
products require modifications to
comply. Not only would these products
need to be redesigned, the hard tool
used to manufacture the swing
component would need to be changed.
The hard tool is the mold of the desired
infant swing component shape. During
the manufacturing process, the
component is made by injecting plastic
or other material into the tool. Hard
tools are usually made by an outside
firm, which means that production of
the swing would cease until the tool is
designed and created. While this will be
costly for some firms, it is expected to
impact only a small number of firms
whose mobiles would not meet the
proposed change.

The testing clarifications would not
require product modifications. These
changes are meant to ensure that testing
is consistent and repeatable. There
would be no economic impact on small
firms as a result of these changes.

4. Alternatives

Under the CPSIA, we must
promulgate consumer product safety
standards that are substantially the same
as the voluntary standards for durable
infant or toddler products, or
promulgate consumer product safety
standards that are more stringent than
the voluntary standards, if the
Commission determines that more
stringent standards would further
reduce the risk of injury associated with
such products. Adopting the voluntary
standard without change is one
alternative that could reduce the
potential cost to small businesses.
However, small firms that are not
compliant with the voluntary rule still
would incur costs to become compliant
with the existing ASTM standard for

infant swings, regardless of whether we
recommend changes.

A second alternative is to set an
effective date longer than 6 months to
allow firms additional time to comply
with the mandatory standard. More time
would give manufacturers an
opportunity to make any necessary
changes to their product and provide
importers time to find an alternative
supply source or replace noncompliant
swings with an alternative infant or
toddler product, if necessary.

5. Conclusion of Initial Regulatory
Flexibility Analysis

It is possible that the proposed
standard, if finalized, could have a
significant impact on some small
businesses whose infant swings are not
ASTM compliant. Further, it is possible
that some swings that are already ASTM
compliant might incur costs associated
with our recommended changes. For
manufacturers, the extent of these costs
could entail expensive product
redesign. Importers may need to find
alternative sources of infant swings or
replace swings with another infant or
toddler product.

We invite comments describing:

o The possible impact of this rule on
small manufacturers and importers; and

e Significant alternatives to the
proposed rule that would accomplish
the stated objectives of the proposed
rule, and at the same time, reduce the
economic impact on small businesses.

H. Environmental Considerations

The Commission’s regulations address
whether we are required to prepare an
environmental assessment or an
environmental impact statement. If our
rule has “little or no potential for
affecting the human environment” it
will be categorically exempted from this
requirement. 16 CFR 1021.5(c)(1). The
proposed rule falls within the
categorical exemption.

I. Paperwork Reduction Act
1. Introduction

This proposed rule contains
information collection requirements that
are subject to public comment and
review by the Office of Management and
Budget (“OMB”’) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3521). In this document, pursuant to 44
U.S.C. 3507(a)(1)(D), we set forth:

o A title for the collection of
information;

¢ A summary of the collection of
information;

e A brief description of the need for
the information and the proposed use of
the information;

e A description of the likely
respondents and proposed frequency of
responses to the collection of
information;

e An estimate of the burden that shall
result from the collection of
information; and

¢ Notice that comments may be
submitted to the OMB.

2. Title and Description of the
Collection of Information

The title for this collection of
information is ““Safety Standard for
Infant Swings.” The proposed rule
would require each infant swing to
comply with ASTM F 2088-11b,
Standard Consumer Safety Specification
for Infant Swings. Sections 8.1 and
section 9.1 of ASTM F 2088-11b
contain requirements for marking,
labeling, and instructional literature.
These requirements fall within the
definition of “collection of
information,” as defined in 44 U.S.C.
3502(3). Specifically, 5 CFR 1320.3(c)(2)
states that a collection of information
includes information that an agency
requires another entity, such as an
infant swing manufacturer or importer,
to obtain or compile for the purpose of
disclosure to the public through
labeling.

Section 8.1 of ASTM F 2088-11b
requires that the following items be
clearly and legibly marked on each
infant swing and its retail carton:

e The name and the place of business
(city, state, and zip code) or telephone
number of the manufacturer, importer
distributor, or seller;

¢ A model number, stock number,
catalog number, item number, or other
symbol expressed numerically, or
otherwise, such that only articles of
identical construction, composition, and
dimensions bear identical markings; and

¢ A code mark or other means that
identifies the date (month and year, as
a minimum) of manufacture.

This information is necessary in order
to assist us and consumers when there
is a need to identify: (1) The firm
supplying the infant swing, (2) the
model number (or other identifying
mark) of the infant swing, and (3) the
date the swing was manufactured.

Section 9.1 of ASTM F 2088-11b
requires all firms supplying swings to
provide written, easy to read,
instructions regarding assembly,
maintenance, cleaning, and use.
Instructional literature ensures that
consumers are aware of how to use the
product as the manufacturer intended.

The information required in sections
8.1 and 9.1 of ASTM F 2088-11b is
intended to address safety issues that
might arise with the product. The
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instructional literature in section 9.1 of
ASTM F 2088-11b is meant to prevent
safety problems by providing assembly
and maintenance information to
consumers. The information required in
section 8.1 of ASTM F 2088-11b is
intended to help us and the consumer

identify the firm and the product,
should a safety issue arise.

3. Description of the Respondents and
the Estimated Burden

The respondents affected by this
collection of information are

manufacturers or importers of infant
swings. We estimate the burden of this
collection of information as follows:

TABLE 3—ESTIMATED ANNUAL REPORTING BURDEN

16 CFR Section

Number of
respondents

Frequency of
responses

Total annual

Total burden
hours

Hours per

responses response

.................. 5 5

25 1 25

There are 10 known entities
supplying infant swings to the U.S.
market. Five entities produce labels that
comply with the standard. We assume
these five entities produce labels that
comply with the standard because they
claim that their infant swings comply
with ASTM F 2088—11b, and the swings
are certified by the JPMA as conforming
to ASTM F 2088—11b. Therefore, we
assume that their products meet the
marking and labeling requirements of
ASTM F 2088—-11b. For these entities,
there would be no additional burden.
Under the OMB’s regulations at 5 CFR
1320.3(b)(2), the time, effort, and
financial resources necessary to comply
with a collection of information that
would be incurred by persons in the
“normal course of their activities” are
excluded from a burden estimate, where
an agency demonstrates that the
disclosure activities required to comply
are ‘“‘usual and customary.” Therefore,
because these five entities already
produce labels that comply with the
standard, we estimate tentatively, that
with respect to these five entities, there
are no burden hours associated with
section 8.1 of ASTM F 2088-11b
because any burden associated with
supplying these labels would be “usual
and customary” and not within the
definition of “burden” under the OMB’s
regulations.

We assume that the remaining five
entities use labels on their products and
their packaging but may need to modify
their existing labels. Based on our
experience with other rules under
section 104 of the CPSIA, we estimate
that the time required to make these
modifications is about 1 hour per
model. Each entity supplies an average
of five different models of infant swings;
therefore, the estimated burden hours
associated with labels is 1 hour per
model x 5 entities x 5 models per entity
= 25 hours.

We estimate that the hourly
compensation for the time required to
create and update labels is $28.36. We
base the hourly compensation figure on

data available from the U.S. Bureau of
Labor Statistics. This information can be
found in the U.S. Bureau of Labor
Statistics’ September 2011 data in Table
9, “Employer Costs for Employee
Compensation,” for all sales and office
workers in goods-producing private
industries, which can be found at:
http://www/bls.gov/ncs. Therefore, the
estimated annual cost to industry
associated with the proposed labeling
requirements is $709.00 ($28.36 per
hour x 25 hours = $709.00).

Section 9.1 of ASTM F 2088-11b
requires instructions to be supplied
with the product. Infant swings are
products that generally require
assembly, and products sold without
such information would not be able to
compete successfully with products
supplying this information. Under the
OMB’s regulations at 5 CFR
1320.3(b)(2), the time, effort, and
financial resources necessary to comply
with a collection of information that
would be incurred by persons in the
“normal course of their activities” are
excluded from a burden estimate, where
an agency demonstrates that the
disclosure activities required to comply
are ‘““usual and customary.” Therefore,
because we are unaware of infant
swings that generally require some
installation but lack any instructions to
the user about such installation, we
tentatively estimate that there are no
burden hours associated with section
9.1 of ASTM F 2088—11b because any
burden associated with supplying
instructions with infant swings would
be “usual and customary” and not
within the definition of “burden’” under
the OMB’s regulations.

4. Conclusion

Based on this analysis, the proposed
standard for infant swings would
impose a burden to industry of 25 hours
at a cost of $709.00 annually.

5. Request for Comments

In compliance with the Paperwork
Reduction Act of 1995 (44 U.S.C.

3507(d)), we have submitted the
information collection requirements of
this rule to the OMB for review. Anyone
who would like to submit comments
regarding information collection should
do so by March 12, 2012, to the Office
of Information and Regulatory Affairs,
OMB (see the ADDRESSES section at the
beginning of this notice).

Pursuant to 44 U.S.C. 3506(c)(2)(A),
we invite comments on:

e Whether the collection of
information is necessary for the proper
performance of the CPSC’s functions,
including whether the information will
have practical utility;

e The accuracy of the CPSC’s estimate
of the burden of the proposed collection
of information, including the validity of
the methodology and assumptions used;

e Ways to enhance the quality, utility,
and clarity of the information to be
collected;

e Ways to reduce the burden of the
collection of information on
respondents, including the use of
automated collection techniques, when
appropriate, and other forms of
information technology; and

e The estimated burden hours
associated with label modification,
including any alternative estimates.

J. Preemption

Section 26(a) of the CPSA, 15 U.S.C.
2075(a), provides that where a consumer
product safety standard is in effect and
applies to a product, no state or political
subdivision of a state may either
establish or continue in effect a
requirement dealing with the same risk
of injury unless the state requirement is
identical to the federal standard. Section
26(c) of the CPSA also provides that
states or political subdivisions of states
may apply to the Commission for an
exemption from this preemption under
certain circumstances. Section 104(b) of
the CPSIA refers to the rules to be
issued under that section as “‘consumer
product safety rules,” thus implying
that the preemptive effect of section
26(a) of the CPSA would apply.
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Therefore, a rule issued under section
104 of the CPSIA will invoke the
preemptive effect of section 26(a) of the
CPSA when the rule becomes effective.

K. Testing and Certification

Once there is a safety standard in
effect for infant swings, it will be
unlawful for anyone to manufacture,
distribute, or import an infant swing
into the United States that is not in
conformity with this standard. 15 U.S.C.
2068(1).

In addition, section 14(a)(2) of the
CPSA, 15 U.S.C. 2063(a)(2), imposes the
requirement that products subject to a
children’s product safety rule must be
tested by a third party conformity
assessment body accredited by the
Commission to test the product. As
discussed in section A of this preamble,
section 104(b)(1)(B) of the CPSIA refers
to standards issued under this section as
“consumer product safety standards.”
Under section 14(f)(1) of the CPSA, 15
U.S.C. 2063(f)(1), the term ‘“children’s
product safety rule” includes all
standards enforced by the Commission.
Thus, the infant swing standard will be
a children’s product safety rule, subject
to third party testing and certification.

Before the requirement for third party
testing and certification for infant
swings can go into effect, we must issue
a notice of requirements to explain how
laboratories can become accredited as
third party conformity assessment
bodies to test infant swings to the new
safety standard. We plan to issue the
notice of requirements in the future.

L. Request for Comments

This proposed rule begins a
rulemaking proceeding under section
104(b) of the CPSIA to issue a consumer
product safety standard for infant
swings. We invite all interested persons
to submit comments on any aspect of
the proposed rule. In particular, we seek
comments on the following:

e We discuss slump-over deaths in
section (E)(2) of this preamble. We
invite comments related to whether it
would reduce the risk of slump-over
deaths if we revise the standard to state
that infants who cannot hold their head
up should not be placed in any infant
swing, or in the alternative, whether
infants who cannot hold their head up
should only be placed in cradle swings,
which allow an infant to lie flat. We
invite comments related to whether the
warning statement contained in section
8.3.1(4) of ASTM F 2088-11b (which
requires the following warning label on
all infant swings having an adjustable
seat recline with a seat back angle
greater than 50°: “Use only in most
reclined seat position until infant can

hold head up unassisted”) is sufficient
to warn caregivers of the risk of slump-
over deaths. We also invite comments
related to whether 50° is the appropriate
seat back angle to use in the warning,
and what warnings should be on swings
that do not have an adjustable seat back;
and

o We discuss seat deflection hazards
in section (E)(5) of this preamble. If a
swing seat deflects, or leans,
substantially, an infant could fall out of
the swing or bump against the frame.
We invite comments on whether the
proposed performance requirement and
test method adequately will predict
whether a swing seat is likely to deflect.

e We discuss electrical and battery
issues in section (E)(7) of this preamble.
Some swings operate using batteries but
can be powered alternatively with an
a/c adaptor. Our proposed test would
require that each of the power sources
meet the requirements. Additionally, if
alternative batteries are specified by the
manufacturer as usable to power the
swing, they would also be required to be
tested. The proposed test is to be
conducted using new swings. This may
require more than one swing to be tested
in order to independently test each type
of battery and/or a/c power adaptor that
could be used with the swing. We invite
comments describing whether there is
an alternate test method that would
accomplish the stated objectives of the
test and, at the same time, reduce the
cost on manufacturers.

e Infant swings are regulated by a
children’s product safety rule and are
subject to testing that must be
performed according to a notice of
requirements. The Commission seeks
comment on methods to ensure that,
when the existing safety rule for infant
swings and its notice of requirements
must be amended, the effective dates of
the notice of requirements and the
amended infant swings safety rule are
aligned such that no infant swings are
subject to a notice of requirements that
is inconsistent with the infant swings
safety rule in effect.

Comments should be submitted in
accordance with the instructions in the
ADDRESSES section at the beginning of
this notice.

List of Subjects in 16 CFR Part 1223

Consumer Protection, Imports,
Incorporation by Reference, Infants and
Children, Labeling, Law Enforcement,
Safety and Toys.

Therefore, the Commission proposes
to amend Title 16 of the Code of Federal

Regulations by adding part 1223 to read
as follows:

PART 1223—SAFETY STANDARD FOR
INFANT SWINGS

Sec.
1223.1 Scope.
1223.2 Requirements for infant swings.

Authority: The Consumer Product Safety
Improvement Act of 2008, Pub. L. 110-314,
§ 104, 122 Stat. 3016 (August 14, 2008).

§1223.1 Scope.

This part establishes a consumer
product safety standard for infant
swings.

§1223.2 Requirements for Infant Swings.

(a) Except as provided in paragraph
(b) of this section, each infant swing
must comply with all applicable
provisions of ASTM F 2088-11b,
Standard Consumer Safety Specification
for Infant Swings, approved on October
1, 2011. The Director of the Federal
Register approves this incorporation by
reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. You may
obtain a copy from ASTM International,
100 Bar Harbor Drive, P.O. Box 0700,
West Conshohocken, PA 19428; http://
www.astm.org. You may inspect a copy
at the Office of the Secretary, U.S.
Consumer Product Safety Commission,
Room 820, 4330 East West Highway,
Bethesda, MD 20814, telephone 301—
504—7923, or at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call 202-741—
6030, or go to: http://www.archives.gov/
federal register/code of federal
regulations/ibr locations.html.

(b) Comply with the ASTM F 2088—
11b standard with the following
additions or exclusions:

(1) In addition to complying with
section 6.1.2 of ASTM 2088—11b,
comply with the following:

(i) 6.1.2.1 The swing seat shall not
have a change in vertical deflection
greater than 4 in. The change in vertical
deflection shall be calculated by
subtracting the distance measured in
7.2.2.2 from the distance measured in
7.2.2.3.

(2) Instead of complying with the
introductory heading in 6.7 of ASTM
2088-11b, comply with the following:

(i) 6.7 Electrically Powered Swings
(remote control devices are exempt from
the requirements in 6.7):

(3) In addition to complying with
6.7.3 of ASTM 2088-11b, comply with
the following:

(i) 6.7.4 The surfaces of the batteries,
switch, motor, or any other accessible
electrical components shall not achieve
temperatures exceeding 160 °F (71° C)
when tested in accordance with 7.13. At
the conclusion of the test, the stalled
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motor condition shall not cause battery
leakage, explosion, smoking, or a fire to
any electrical component. This test shall
be performed prior to conducting any
other testing within the Performance
Requirement section.

(ii) 6.7.5 Swings operating from an
a/c power source, nominally a 120-V
branch circuit, shall conform to 16 CFR
1505.

(4) Instead of complying with section
7.2.1.2 of ASTM 2088-11b, comply with
the following:

(i) 7.2.1.2  Set-up the swing in
accordance with the manufacturer’s
instructions. If the swing seat has more
than one height position, recline
position, facing direction, tray position,
or other adjustable feature, test the
product in the configuration most likely
to fail.

(5) Instead of complying with 7.2.1.3
of ASTM 2088-11b, comply with the
following:

(i) 7.2.1.3 Place the shot bag on the
seating surface of the swing and allow
swinging motion to come to rest. Secure
the swing so that the seat cannot move
during the test. The means of securing
the seat shall not affect the outcome of
the test. Raise the shot bag a distance of
1 in. above the seat of the swing. Drop
the weight onto the seat 500 times, with
a cycle time of 4 + 1s/cycle. The drop
height is to be adjusted to maintain the
1 in. drop height as is practical.

(6) Instead of complying with section
7.2.2.2 of ASTM 2088-11b, comply with
the following:

(i) 7.2.2.2 Place a static load of 5 Ib
(2.3 kg) in the center of the seat
distributed by a wood block. Measure

and record the vertical distance from the
floor to the lowest point on the infant
swing’s seating surface. Remove the
load.

(7) In addition to complying with the
changes to section 7.2.2.2 of ASTM
2088-11b as described in paragraph
(b)(6) of this section, comply with the
following:

(i) 7.2.2.3 By any necessary means,
place a static load of 75 1b (34.1 kg) or
3 times the manufacturer’s maximum
recommended weight, whichever is
greater, in the center of the seat
distributed by a wood block. Gradually
apply the weight within 5 s and
maintain for 60 s. Measure and record
the vertical distance from the floor to
the lowest point on the loaded infant
swing’s seating surface.

(8) Instead of complying with section
7.3.2.3 of ASTM 2088-11b, comply with
the following:

(i) 7.3.2.3 For a product with a
horizontal axis of swing motion,
position the product on the inclined
surface with the axis of swinging motion
parallel to the stop and the lower most
frame member(s) in contact with the
stop as shown in Fig. 5. If the swing seat
has more than one height position,
recline position, facing direction,
direction of motion, tray position, or
other adjustable feature, test the product
in the configuration most likely to fail.
Rotate the swing frame 180° and repeat
the procedure.

(9) Instead of complying with section
7.3.2.4 of ASTM 2088-11b, comply with
the following:

(i) 7.3.2.4 For a product with other
than a horizontal axis of swing motion,

position the product on the inclined
surface in the most onerous swing
orientation such that the product is in
contact with the stop. If the swing seat
has more than one height position,
recline position, facing direction,
direction of motion, tray position, or
other adjustable feature, test the product
in the configuration most likely to fail.

(10) Do not comply with 7.3.2.5 of
ASTM 2088-11b.

(11) Instead of complying with section
7.4.1 of ASTM 2088-11b, comply with
the following:

(i) 7.4.1 With the unit in the
manufacturer’s recommended use
position, apply a force of 10 lbf (45 N)
at the lowest point on the leg that
results in the greatest force on the latch
in the direction normally associated
with folding, while holding the opposite
leg(s) stationary. Gradually apply the
force over 5 s, and maintain for an
additional 10 s. Repeat this test on each
leg.

(12) Instead of complying with section
7.11.3 of ASTM 2088-11b, comply with
the following:

(i) 7.11.3 Gradually apply a force of
10 1bf to the end of the mobile or
component furthest from the swing
attachment point. The direction of force
shall be in the most onerous direction
that is at or below the horizontal plane
passing through the point at which the
force is applied (see Fig. 8a). Apply the
force within 5 s, maintain for an
additional 10 s, and release within 1 s.
The test is complete after the release.

(13) In addition to Figure 8 of ASTM
2088—-11b, use the following:

Figure 8a Mobile Attachment Strength
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(14) Instead of complying with section
7.12 of ASTM 2088-11b, comply with
the following:

(i) 7.12 Seat Back Angle
Measurement—Place the back of the
swing in the most upright use position.
Remove positioning accessories,
including pillows. Orient the belt
restraint segments to limit the
interaction with the hinged boards.
Place the hinged boards with the hinged
edge into the junction of the swing back
and seat (see Fig. 8). Place the
inclinometer on the floor, and zero the
reading. Manually pivot the swing to its
furthermost back position. While
maintaining this position, place the
inclinometer up against the back recline
board to obtain the seat back angle as
shown in Fig. 9. Hinged boards shall be
made of C1020 steel using a 4 by 4 in.
(101 by 101 mm) plate hinged to a 4 by
9in. (101 by 225 mm) plate. The
thicknesses shall be adjusted so that the
mass is equal to 17.5 lbm.

(15) In addition to complying with the
changes to section 7.12 of ASTM 2088—
11b as described in paragraph (b)(14) of
this section, comply with the following:

(i) 7.13 Electrical Overload Test—
The test shall be conducted using a new
swing. The swing shall be tested using
fresh alkaline batteries or an a/c power
source. If the swing can be operated
using both, then both batteries and a/c
power must be tested separately. If
another battery chemistry is specifically
recommended by the manufacturer for
use in the swing, repeat the test using
the batteries specified by the
manufacturer. If the swing will not
operate using alkaline batteries, then
test with the type of battery
recommended by the manufacturer at
the specified voltage. The test is to be
carried out in a draft-free location, at an
ambient temperature of 68 +/ —9 °F (20
+/—5°C).

(ii) 7.13.1 Operate the swing at the
maximum speed setting with the swing
seat locked in a fixed position. Do not
disable any mechanical or electrical
protective device, such as clutches or
fuses. Operate the swing continuously,
and record peak temperature. The test
may be discontinued 60 min. after the
peak temperature is recorded. If the
swing shuts off automatically or must be
kept “on” by hand or foot, monitor
temperatures for 30 s, resetting the
swing as many times as necessary to
complete the 30 s of operation. If the
swing shuts off automatically after an
operating time of greater than 30 s,
continue the test until the swing shuts
off.

Dated: February 2, 2012.
Todd A. Stevenson,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 2012-2820 Filed 2-9-12; 8:45 am]
BILLING CODE 6355-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-1172]

RIN 1625-AA00

Safety Zones; America’s Cup World

Series, East Passage, Narragansett
Bay, RI

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish two temporary safety zones in
the navigable waters of the East Passage,
Narragansett Bay, Rhode Island, during
the America’s Cup World Series sailing
vessel racing event. This safety zone is
intended to safeguard mariners from the
hazards associated with high-speed,
high-performance sailing vessels
competing in America’s Cup-class races
on the waters of the East Passage,
Narragansett Bay, Rhode Island. Vessels
will be prohibited from entering into,
transiting through, mooring, or
anchoring within these safety zones
during the effective period unless
authorized by the Captain of the Port
(COTP), Southeastern New England.
DATES: Comments and related material
must be received by the Coast Guard on
or before April 10, 2012. Requests for
public meetings must be received by the
Coast Guard on or before March 2, 2012.
ADDRESSES: You may submit comments
identified by docket number USCG—
2011-1172 using any one of the
following methods:

(1) Federal e-Rulemaking Portal:
http://www.regulations.gov.

(2) Fax: (202) 493—2251.

(3) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for

Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email Mr. Edward G.
LeBlanc, Waterways Management
Division at Goast Guard Sector
Southeastern New England, telephone
(401) 435-2351, email
Edward.G.LeBlanc@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2011-1172),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an email address,
or a telephone number in the body of
your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2011-1172" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
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unbound format, no larger than 8%z by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2011—
1172” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one on or before March 2, 2012,
using one of the four methods specified
under ADDRESSES. Please explain why
you believe a public meeting would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Basis and Purpose

The legal basis for the proposed rule
is 33 U.S.C. 1231; 46 U.S.C. Chapter
701, 3306, 3703; 50 U.S.C. 191, 195;
Public Law 107-295, 116 Stat. 2064; and
Department of Homeland Security
Delegation No. 0170.1, which
collectively authorize the Coast Guard
to define safety zones.

This rule is necessary to provide for
the safety of life and navigation, for both
participants and spectators involved

with the America’s Cup World Series in
the vicinity of Newport, RI.

Discussion of Proposed Rule

The state of Rhode Island Economic
Development Corporation (RI EDC) is
sponsoring the America’s Cup World
Series from June 22 to July 1, 2012, in
the East Passage of Narragansett Bay in
the vicinity of Newport, RI. The Series
is composed of daily racing of high-
speed, high-performance sailing vessels
in the East Passage of Narragansett Bay,
Rhode Island, adjacent to Newport.
These races are part of a world-wide
series of races designed to identify an
international challenger to compete for
the America’s Cup in final event of the
racing series, scheduled for 2013 in San
Francisco, California. The racing of
these America’s Cup-class vessels in
Narragansett Bay is expected to generate
national and international media
coverage, and attract thousands of
spectators on hundreds of recreational
vessels and numerous excursion vessels.

The Coast Guard is establishing safety
zones in conjunction with the America’s
Cup World Series to ensure the
protection of the maritime public and
event participants from the hazards
associated with these events. The Coast
Guard anticipates some concern by
mariners, especially commercial vessel
operators, that vessel transits through
the East Passage of Narragansett Bay
may be restricted for a portion of each
day for 10 consecutive days. The East
Passage of Narragansett Bay is the site
of many marine events each year and
vessel traffic, particularly recreational
vessel traffic, frequently transit the Bay
using the West Passage so as to avoid or
minimize any delay. The West Passage
of Narragansett Bay may also be a viable
option for many tug/barge combinations
and smaller commercial vessels.

Some commercial and/or recreational
vessels may require or desire to transit
the East Passage of Narragansett Bay for
a variety of reasons, including
destination, familiarity with the
waterway, tide restrictions, etc.
Recreational vessels may be able to
continue transits through the East
Passage, even during enforcement of
these safety zones, as there will be
sufficient room for most recreational
vessels to pass to the west of the safety
zones. Also, the Coast Guard routinely
works with the local marine pilot
organization and shipping agents to
coordinate vessel transits during marine
events in the East Passage, and will
continue to do so for the ACWS to avoid
major interruptions to shipping
schedules.

The Coast Guard proposes to add two
temporary safety zones under 33 CFR
T165.1172.

One temporary safety zone, labeled
safety zone “North”, will extend from
Newport Harbor in the vicinity of Fort
Adams, across the East Passage to west
of Rose Island.

A second temporary safety zone,
labeled safety zone “South”, will extend
from the vicinity of Castle Hill, across
the East Passage and northeast to a point
west of Goat Island.

The ACWS will require use of only
one safety zone each day, either the
“North” or “South” safety zone,
depending on wind direction or other
environmental factors. The actual safety
zone to be enforced will be announced
no later than 10 a.m. each day via Coast
Guard broadcast notice to mariners and
local media. Safety zone enforcement
will be effective from Friday, June 22,
2012 through Sunday, July 1, 2012, and
will begin each day at 11 a.m. and
continue until the ACWS races are
completed for the day, but no later than
5 p.m.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Executive Order 12866 and Executive
Order 13563

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this proposed rule to be minimal.
Although this regulation may have some
impact on the public, the potential
impact will be minimized for the
following reasons: Vessels will only be
restricted from the East Passage of
Narragansett Bay from the designated
safety zone for a maximum of six hours
per day for a maximum of 10 days; there
is an alternate route, the West Passage
of Narragansett Bay, that does not add
substantial transit time, is already
routinely used by mariners, and will not
be affected by these safety zones; many
vessels, especially recreational vessels,
may transit in all portions of the
affected waterway except for those areas
covered by the proposed safety zones;
and vessels may enter or pass through
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the affected waterway with the
permission of the COTP or the COTP’s
representative.

Notifications of the ACWS and
associated safety zones will be made to
mariners through the Rhode Island Port
Safety Forum, local Notice to Mariners,
event sponsors, and local media well in
advance of the event.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
the following entities, some of which
might be small entities: owners or
operators of vessels intending to transit,
fish, or anchor in the East Passage of
Narragansett Bay, Rhode Island, during
the ACWS races.

The proposed rule would not have a
significant economic impact on a
substantial number of small entities for
the following reasons: vessels will only
be restricted from the designated safety
zone for a maximum of six hours per
day for a maximum of 10 days; vessels
may transit in all portions of the
affected waterway except for those areas
covered by the proposed safety zones,
and vessels may enter or pass through
the affected waterway with the
permission of the COTP or the COTP’s
representative.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions

concerning its provisions or options for
compliance, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT. The Coast Guard will not
retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action appears to be one of a
category of actions which do not
individually or cumulatively have a
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significant effect on the human
environment.

A preliminary environmental analysis
checklist supporting this determination
is available in the docket where
indicated under ADDRESSES. This
proposed rule involves the
establishment of temporary safety zones
in conjunction with the America’s Cup
World Series, a high-speed, high-
performance sailing vessel racing event.
It appears that this action will qualify
for Coast Guard Categorical Exclusion
(34)(g), as described in figure 2—1 of the
Commandant Instruction.

We seek any comments or information
that may lead to the discovery of a
significant environmental impact from
this proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

2. Add a new §165.T1172 to read as
follows:

§165.T1172 Safety Zones; America’s Cup
World Series, East Passage, Narragansett
Bay, RI.
(a) Location. The following areas are
safety zones:
(1) Safety zone “North”, an area
bounded by the following coordinates:
1.41-29.806 N, 071-21.504 W
2.41-30.049 N, 071-20.908 W
3.41-28.883 N, 071-19.952 W
4.41-28.615 N, 071-19.952 W
(2) Safety zone “South”, an area
bounded by the following coordinates:
1.41-28.432 N, 071-21.628 W
2.41-28.898 W, 071-20.892 W
3.41-29.992 W, 071-21.013 W
4.41-29.287 N, 071-20.406 W
5.41-28.894 N, 071-19.958 W
6.41-28.085 N, 071-21.211 W
(b) Enforcement Period. Vessels will
be prohibited from entering these safety
zones during the America’s Cup World
Series sailing vessel racing events
between 11 a.m. and 5 p.m. from Friday,
June 22, 2012 to Sunday, July 1, 2012.
(c) Definitions. The following
definitions apply to this section:

(1) Designated Representative. A
“designated representative” is any Coast
Guard commissioned, warrant or petty
officer of the U.S. Coast Guard who has
been designated by the Captain of the
Port, Sector Southeastern New England
(COTP), to act on his or her behalf. The
designated representative may be on an
official patrol vessel or may be on shore
and will communicate with vessels via
VHF-FM radio or loudhailer. In
addition, members of the Coast Guard
Auxiliary may be present to inform
vessel operators of this regulation.

(2) Official Patrol Vessels. Official
patrol vessels may consist of any Coast
Guard, Coast Guard Auxiliary, state, or
local law enforcement vessels assigned
or approved by the COTP.

(3) Patrol Commander. The Coast
Guard may patrol each safety zone
under the direction of a designated
Coast Guard Patrol Commander. The
Patrol Commander may be contacted on
Channel 16 VHF-FM (156.8 MHz) by
the call sign “PATCOM.”

(4) Spectators. All persons and vessels
not registered with the event sponsor as
participants or official patrol vessels.

(d) Regulations. (1) The general
regulations contained in 33 CFR 165.23
as well as the following regulations
apply to the safety zones established in
conjunction with the America’s Cup
World Series, East Passage, Narragansett
Bay, Newport, RI. These regulations
may be enforced for the duration of the
event.

(2) No later than 10 a.m. each day of
the event, the Coast Guard will
announce via Safety Marine Information
Broadcasts and local media which of the
safety zones, either “North” or “South”,
will be enforced for that day’s America’s
Cup World Series races.

(3) Vessels may not transit through or
within the safety zones during periods
of enforcement without Patrol
Commander approval. Vessels permitted
to transit must operate at a no-wake
speed, in a manner which will not
endanger participants or other crafts in
the event.

(4) Spectators or other vessels shall
not anchor, block, loiter, or impede the
movement of event participants or
official patrol vessels in the safety zones
unless authorized by an official patrol
vessel.

(5) The Patrol Commander may
control the movement of all vessels in
the safety zones. When hailed or
signaled by an official patrol vessel, a
vessel shall come to an immediate stop
and comply with the lawful directions
issued. Failure to comply with a lawful
direction may result in expulsion from
the area, citation for failure to comply,
or both.

(6) The Patrol Commander may delay
or terminate the ACWS at any time to
ensure safety. Such action may be
justified as a result of weather, traffic
density, spectator operation or
participant behavior.

Dated: January 28, 2012.
V. B. Gifford, Jr.,

Captain, U.S. Coast Guard, Captain of the
Port Southeastern New England.

[FR Doc. 2012-3085 Filed 2—-9-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Part 42

[Docket No. PTO-P-2011-0086]

RIN 0651-AC74

Changes To Implement Derivation
Proceedings

AGENCY: United States Patent and
Trademark Office, Commerce.

ACTION: Notice of proposed rulemaking.

SUMMARY: The United States Patent and
Trademark Office (Office or USPTO)
proposes new rules to implement the
provisions of the Leahy-Smith America
Invents Act that create a new derivation
proceeding to be conducted before the
Patent Trial and Appeal Board (Board).
These provisions of the Leahy-Smith
America Invents Act will take effect on
March 16, 2013, eighteen months after
the date of enactment, and apply to
applications for patent, and any patent
issuing thereon, that are subject to first-
inventor-to-file provisions of the Leahy-
Smith America Invents Act.
DATES: The Office solicits comments
from the public on this proposed
rulemaking. Written comments must be
received on or before April 10, 2012 to
ensure consideration.
ADDRESSES: Comments should be sent
by electronic mail message over the
Internet addressed to:
derivation@uspto.gov. Comments may
also be submitted by postal mail
addressed to: Mail Stop Patent Board,
Director of the United States Patent and
Trademark Office, P.O. Box 1450,
Alexandria, VA 22313-1450, marked to
the attention of “Lead Judge Michael
Tierney, Derivation Proposed Rules.”
Comments may also be sent by
electronic mail message over the
Internet via the Federal eRulemaking
Portal. See the Federal eRulemaking
Portal Web site (http://
www.regulations.gov) for additional
instructions on providing comments via
the Federal eRulemaking Portal.
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Although comments may be
submitted by postal mail, the Office
prefers to receive comments by
electronic mail message over the
Internet because sharing comments with
the public is more easily accomplished.
Electronic comments are preferred to be
submitted in plain text, but also may be
submitted in ADOBE® portable
document format or MICROSOFT
WORD® format. Comments not
submitted electronically should be
submitted on paper in a format that
facilitates convenient digital scanning
into ADOBE® portable document
format.

The comments will be available for
public inspection at the Board of Patent
Appeals and Interferences, currently
located in Madison East, Ninth Floor,
600 Dulany Street, Alexandria, Virginia.
Comments also will be available for
viewing via the Office’s Internet Web
site (http://www.uspto.gov). Because
comments will be made available for
public inspection, information that the
submitter does not desire to make
public, such as an address or phone
number, should not be included in the
comments.

FOR FURTHER INFORMATION CONTACT:
Michael Tierney, Lead Administrative
Patent Judge, Richard Torczon,
Administrative Patent Judge, Sally Lane,
Administrative Patent Judge, and Sally
Medley, Administrative Patent Judge,
Board of Patent Appeals and
Interferences, by telephone at (571) 272—
9797.

SUPPLEMENTARY INFORMATION: On
September 16, 2011, the Leahy-Smith
America Invents Act was enacted into
law (Pub. L. 112-29, 125 Stat. 284
(2011)). The purpose of the Leahy-Smith
America Invents Act and these proposed
regulations is to establish a more
efficient and streamlined patent system.
The preamble of this notice sets forth in
detail the procedures by which the
Board will conduct a new
administrative proceeding called a
derivation proceeding. Derivation
proceedings were created to ensure that
the first person to file the application is
actually a true inventor. This new
proceeding will ensure that a person
will not be able to obtain a patent for the
invention that he did not actually
invent. If a dispute arises as to which of
two applicants is a true inventor (as
opposed to who invented it first), it will
be resolved through derivation
proceeding by the Board. The USPTO is
engaged in a transparent process to
create the procedures for derivation
proceedings. The proposed rules would
provide a set of rules relating to Board
trial practice for derivation proceedings.

Section 3(i) of the Leahy-Smith
America Invents Act amends 35 U.S.C.
135 to provide for derivation
proceedings and to eliminate the
interference practice as to applications
and patents having an effective filing
date on or after March 16, 2013 (with a
few exceptions). Derivation proceedings
will be conducted in a manner similar
to inter partes reviews and post-grant
reviews. Unlike patent interferences,
derivations will be conducted in a
single phase without the use of a
“count.” An inventor seeking a
derivation proceeding must file an
application. 35 U.S.C. 135(a). An
inventor, however, may copy an alleged
deriver’s application, make any
necessary changes to reflect accurately
what the inventor invented, and
provoke a derivation proceeding by the
timely filing of a petition and fee.

In particular, 35 U.S.C. 135(a), as
amended, will provide that an applicant
for patent may file a petition to institute
a derivation proceeding in the Office. 35
U.S.C. 135(a), as amended, will provide
that the petition must state with
particularity the basis for finding that a
named inventor in the earlier
application derived the claimed
invention from an inventor named in
the petitioner’s application and, without
authorization, filed the earlier
application. 35 U.S.C. 135(a), as
amended, also will provide that the
petition must be filed within one year
of the first publication by the earlier
applicant of a claim to the same or
substantially the same invention, made
under oath, and be supported by
substantial evidence. 35 U.S.C. 135(a),
as amended, will also provide that if the
Director determines that the petition
demonstrates that the standards for
instituting a derivation proceeding are
met, the Director may institute a
derivation proceeding and that the
determination of whether to initiate a
derivation proceeding is final and
nonappealable. A derivation is unlikely
to be declared even where the Director
thinks the standard for instituting a
derivation proceeding is met if the
petitioner’s claim is not otherwise in
condition for allowance. Cf. Brenner v.
Manson, 383 U.S. 519, 528 n.12 (1966);
accord Ewing v. Fowler Car Co., 244
U.S. 1,7 (1917).

35 U.S.C. 135(b), as amended, will
provide that, once a derivation
proceeding is initiated, the Patent Trial
and Appeal Board will determine
whether a named inventor in the earlier
application derived the claimed
invention from a named inventor in the
petitioner’s application and, without
authorization, filed the earlier
application. 35 U.S.C. 135(b), as

amended, will also provide that the
Patent and Trial and Appeal Board may
correct the naming of the inventor of
any application or patent at issue in
appropriate circumstances, and that the
Director will prescribe regulations for
the conduct of derivation proceedings,
including requiring parties to provide
sufficient evidence to prove and rebut a
claim of derivation.

35 U.S.C. 135(c), as amended, will
provide that the Patent Trial and Appeal
Board may defer action on a petition for
derivation proceeding for up to three
months after a patent is issued from the
earlier application that includes a claim
that is the subject of the petition. 35
U.S.C. 135(c), as amended, will further
provide that the Patent Trial and Appeal
Board also may defer action on a
petition for a derivation proceeding or
stay the proceeding after it has been
initiated until the termination of a
proceedings under chapter 30, 31, or 32
involving the patent of the earlier
applicant.

35 U.S.C. 135(d), as amended, will
provide that a decision that is adverse
to claims in an application constitutes
the final refusal of the claims by the
Office, while a decision adverse to
claims in a patent constitutes
cancellation of the claims, if no appeal
or other review of the decision has been
taken or had. 35 U.S.C. 135(d), as
amended, will provide that a notice of
cancellation must be endorsed on copies
of the patent distributed after the
cancellation.

Section 3(i) of the Leahy-Smith
America Invents Act further adds two
new provisions, 35 U.S.C. 135(e) and (f).
In particular, new paragraph (e) will
provide that the parties to a derivation
proceeding may terminate the
proceeding by filing a written statement
reflecting the agreement of the parties as
to the correct inventors of the claimed
invention in dispute. 35 U.S.C. 135(e)
will provide that the Patent Trial and
Appeal Board must take action
consistent with the agreement, unless
the Board finds the agreement to be
inconsistent with the evidence of
record. 35 U.S.C. 135(e) will further
provide that the written settlement or
understanding of the parties must be
filed with the Director and, at the
request of a party, will be treated as
business confidential information, will
be kept separate from the file of the
involved patents or applications, and
will be made available only to
Government agencies on written
request, or to any person on a showing
of good cause.

New paragraph (f) of 35 U.S.C. 135
will allow the parties to a derivation
proceeding to determine the contest, or
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any aspect thereof, by arbitration within
a time specified by the Director, and
will provide that the arbitration is
governed by the provisions of title 9, to
the extent that title is not inconsistent
with 35 U.S.C. 135. 35 U.S.C. 135(f) will
also provide that the parties must give
notice of any arbitration award to the
Director, that the award is not
enforceable until such notice is given,
and that the award, as between the
parties to the arbitration, is dispositive
of the issues to which it relates but does
not preclude the Director from
determining the patentability of the
claimed inventions involved in the
proceeding. The Director will delegate
to the Board authority to resolve
patentability issues that arise during
derivation proceedings when there is
good cause to do so.

Discussion of Specific Rules

This notice proposes new rules to
implement the provisions of the Leahy-
Smith America Invents Act for
instituting and conducting derivation
proceedings before the Patent Trial and
Appeal Board (Board). 35 U.S.C. 135(b),
as amended, will provide that the
Director will prescribe regulations
setting forth standards for the conduct
of derivation proceedings. This notice
proposes to add a new subpart E to 37
CFR part 42 to provide rules specific to
derivation proceedings.

Additionally, the Office in a separate
rulemaking is proposing to add part 42,
including subpart A, (RIN 0651-AC70)
that would include a consolidated set of
rules relating to Board trial practice.
More specifically, the proposed subpart
A of part 42 would set forth the policies,
practices, and definitions common to all
trial proceedings before the Board. The
proposed rules in the instant notice and
discussion below may reference the
proposed rules in subpart A of part 42.
Furthermore, the Office in separate
rulemakings proposes to add a new
subpart B to 37 CFR part 42 (RIN 0651—
AC71) to provide rules specific to inter
partes review, a new subpart C to 37
CFR part 42 (RIN 0651-AC72) to
provide rules specific to post-grant
review, and a new subpart D to 37 CFR
part 42 (RIN 0651-AC73; RIN 0651—
AC?75) to provide rules specific to
transitional program covered business
method patents.

Title 37 of the Code of Federal
Regulations, Chapter I, Part 42, Subpart
E, entitled “Derivation” is proposed to
be added as follows:

Section 42.400: Proposed § 42.400
would set forth policy considerations
for derivation proceedings.

Proposed § 42.400(a) would provide
that a derivation proceeding is a trial

and subject to the rules set forth in
subpart A.

Proposed §42.400(b) would delegate
to the Board the Director’s authority to
resolve patentability issues when there
is good cause to do so. See the last
sentence of 35 U.S.C. 135(f), as
amended. For example, an issue of
claim indefiniteness (35 U.S.C. 112)
might need to be resolved before
derivation can be substantively
addressed on the merits. Resolution of
such issues promotes procedural
efficiency, and may even encourage
party settlement, by providing clear
guidance on the scope of the contested
issues.

Section 42.401: Proposed §42.401
would set forth definitions specific to
derivation proceedings, in addition to
definitions set forth in §42.2 of this
part.

Definitions proposed:

Agreement or understanding under 35
U.S.C. 135(e): The proposed definition
would reflect the terminology used in
35 U.S.C. 135(e), as amended, to
describe a settlement between parties to
a derivation proceeding.

Applicant: The proposed definition
would make it clear that reissue
applicants are considered applicants,
and not patentees, for purposes of a
derivation proceeding.

Application: The proposed definition
would make it clear that a reissue
application is an application, not a
patent, for purposes of a derivation
proceeding. Specifically, the proposed
definition includes both an application
for an original patent and an application
for a reissued patent.

Petitioner: The proposed definition of
petitioner incorporates the statutory
requirement (35 U.S.C. 135(a), as
amended) that the petitioner be an
applicant.

Respondent: The proposed definition
of respondent identifies the respondent
as the party other than the petitioner.

Section 42.402: Proposed § 42.402
would provide who may file a petition
for a derivation proceeding.

Section 42.403: Proposed §42.403
would provide that a petition for a
derivation proceeding must be filed
within one year after the first
publication of a claim to an invention
that is the same or substantially the
same as the respondent’s earlier
application’s claim to the invention.
Such publication may be the
publication by the USPTO of an
application for patent or patent or by the
World Intellectual Property
Organization of an international
application designating the United
States. 35 U.S.C. 135(a), as amended,
will provide that a petition for

instituting a derivation proceeding may
only be filed within the one-year period
of the first publication to a claim to an
invention that is the same or
substantially the same as the earlier
application’s claim to the invention.
The proposed rule is consistent with 35
U.S.C. 135(a), as amended, because the
earlier application’s first publication of
the allegedly derived invention triggers
the one-year bar date. While the
statute’s use of the phrase “a claim” is
ambiguous inasmuch as it could include
the petitioner’s claim as a trigger, such
a broad construction could violate due
process. For example, the petitioner
could be barred by publication of its
own claim before it had any knowledge
of the respondent’s application. Such
problems may be avoided if the trigger
for the deadline is publication of the
respondent’s claim.

Section 42.404: Proposed § 42.404
would provide that a fee must
accompany the petition for a derivation
proceeding and that no filing date will
be accorded until payment is complete.

Section 42.405: Proposed § 42.405
would identify the content of a petition
to institute a derivation proceeding. The
proposed rule is consistent with 35
U.S.C. 135(b), as amended, which will
allow the Director to prescribe
regulations setting forth standards for
the conduct of derivation proceedings,
including requiring parties to provide
sufficient evidence to prove and rebut a
claim of derivation.

Proposed § 42.405(a) would require a
petition to demonstrate that the
petitioner has standing. To establish
standing, a petitioner, at a minimum,
must timely file a petition that
demonstrates that the named inventor
on the earlier filed application derived
the claimed invention and filed the
earlier application without
authorization from the petitioner. This
proposed requirement attempts to
ensure that a party has standing to file
the petition and would help prevent
spuriously instituted derivation
proceedings. This proposed rule also
ensures that the petitioner has taken
steps to obtain patent protection for the
same or substantially same invention,
thus promoting the useful arts. Facially
improper standing would be a basis for
denying the petition without proceeding
to the merits of the decision.

Proposed § 42.405(b) would require
that the petition identify the precise
relief requested. The petition must
provide sufficient information to
identify the application or patent
subject to a derivation proceeding. The
petition must also demonstrate that the
claimed invention in the subject
application or patent was derived from



Federal Register/Vol. 77, No. 28/Friday, February 10, 2012/Proposed Rules

7031

an inventor named in the petitioner’s
application and, without authorization,
the earliest application claiming such
invention was filed. The petitioner must
further show why the claim is not
patentably distinct from the invention
disclosed to the respondent. For each of
the respondent’s targeted claims, the
petitioner must likewise identify how
the claim to the allegedly derived
invention is to be construed. Where the
claim to be construed contains a means-
plus-function or step-plus-function
limitation as permited under 35 U.S.C.
112, sixth paragraph, the construction of
the claim must identify the specific
portions of the specification that
describe the structure, material, or acts
corresponding to each claimed function.
The proposed rule would provide an
efficient means for identifying the legal
and factual basis supporting a prima
facie case of relief and would provide
the opponent with a minimum level of
notice as to the basis for the allegations
of derivation.

Proposed §42.405(c) would provide
that a derivation showing is not
sufficient unless it is supported by
substantial evidence and at least one
affidavit addressing communication and
lack of authorization, consistent with 35
U.S.C. 135(a), as amended. The showing
of communication must be corroborated.

Section 42.406: Proposed § 42.406
would provide requirements for the
service of a petition in addition to the
requirements set forth in §42.6(e).

Proposed §42.406(a) would require
that the petitioner serve the respondent
at the correspondence address of record.
Petition may also attempt service at any
other address known to the petitioner as
likely to effect service. Once a patent
has issued, communications between
the Office and the patent owner often
suffer. Ray v. Lehman, 55 F.3d 606 (Fed.
Cir. 1995) (patentee’s failure to maintain
correspondence address contributed to
failure to pay maintenance fee and
therefore expiration of the patent).
While the proposed rule requires service
at the correspondence address of record,
in many cases, the petitioner will
already be in communication with the
owner of the earlier application at a
better service address than the official
correspondence address.

Proposed § 42.406(b) would address
the situation where delivery to an
earlier application’s correspondence
address does not result in actual service.
When the petitioner becomes aware of
a service problem, it would be required
to promptly advise the Board of the
problem. The Board may authorize other
forms of service, such as service by
publication in the Official Gazette of the
United States Patent and Trademark

Office. Cf. 37 CFR 1.47(c) (notice by
publication).

Section 42.407: Proposed § 42.407(a)
would provide requirements for a
complete petition. 35 U.S.C. 135(b), as
amended, will provide that the Director
establish regulations concerning the
standards for the conduct of derivation
proceedings. 35 U.S.C. 135(a), as
amended, will provide that a derivation
proceeding may be instituted where the
Director determines that a petition
demonstrates that the standards for
instituting a derivation proceeding are
met. Consistent with statute, the
proposed rule would require that a
complete petition be filed along with
the fee and that it be served at the
correspondence address of record for
the earlier application.

Proposed §42.407(b) would provide
petitioners a one month time frame to
correct defective requests to institute a
derivation proceeding, unless the
statutory deadline in which to file a
petition for derivation has expired. In
determining whether to grant a filing
date, the Board would review the
requests for procedural compliance.
Where a procedural defect is noted, e.g.,
failure to state the claims being
challenged, the Board would notify the
petitioner that the request was
incomplete and identify any non-
compliance issues.

Section 42.408: Proposed §42.408
would provide that an administrative
patent judge institutes and may
reinstitute a derivation proceeding on
behalf of the Director.

Section 42.409: Proposed §42.409
would make it clear that an agreement
or understanding filed under 35 U.S.C.
135(e) would be a settlement agreement
for purposes of §42.74.

Section 42.410: Proposed § 42.410
would provide for arbitration of
derivation proceedings. Proposed
§42.410(a) will provide that parties to a
derivation proceeding may determine
such contest, or any aspect thereof, by
arbitration, except that nothing shall
preclude the Office from determining
the patentability of the claimed
inventions involved in the proceeding.
The proposed rule is consistent with 35
U.S.C. 135(f) because it would permit
arbitration but would not preclude the
Office from independently determining
issues of patentability during the course
of the proceeding. Proposed § 42.410(b)
provides that the Board will not set a
time for, or otherwise modify the
proceeding for, an arbitration unless the
listed procedural requirements are met.

Section 42.411: Proposed §42.411
would provide that an administrative
patent judge may decline to institute or
continue a derivation proceeding

between an application and a patent or
another application that are commonly
owned. Common ownership in a
derivation proceeding is a concern
because it can lead to manipulation of
the process. The proposed rule would
be stated permissively because not all
cases of overlapping ownership would
be cause for concern. The cases of
principal concern involve a real party in
interest with the ability to control the
conduct of more than one party.

Section 42.412: Proposed § 42.412
would provide for public availability of
Board records.

Rulemaking Considerations

A. Administrative Procedure Act
(APA): This notice proposes rules of
practice concerning the procedure for
requesting a derivation and the trial
process after initiation of such a review.
The changes being proposed in this
notice do not change the substantive
criteria of patentability. These proposed
changes involve rules of agency practice
and procedure and/or interpretive rules.
See Bachow Commc’ns Inc. v. FCC, 237
F.3d 683, 690 (DC Cir. 2001) (rules
governing an application process are
procedural under the Administrative
Procedure Act); Inova Alexandria Hosp.
v. Shalala, 244 F.3d 342, 350 (4th Cir.
2001) (rules for handling appeals were
procedural where they did not change
the substantive standard for reviewing
claims); Nat’l Org. of Veterans’
Advocates v. Sec’y of Veterans Affairs,
260 F.3d 1365, 1375 (Fed. Cir. 2001) (a
rule that clarifies interpretation of a
statute is interpretive).

Accordingly, prior notice and
opportunity for public comment are not
required pursuant to 5 U.S.C. 553(b) or
(c) (or any other law), and thirty-day
advance publication is not required
pursuant to 5 U.S.C. 553(d) (or any other
law). See Cooper Techs. Co. v. Dudas,
536 F.3d 1330, 1336-37 (Fed. Cir. 2008)
(stating that 5 U.S.C. 553, and thus 35
U.S.C. 2(b)(2)(B), does not require notice
and comment rulemaking for
“interpretative rules, general statements
of policy, or rules of agency
organization, procedure, or practice”)
(quoting 5 U.S.C. 553(b)(A)). The Office,
however, is publishing these changes
and the Initial Regulatory Flexibility Act
analysis, below, for comment as it seeks
the benefit of the public’s views on the
Office’s proposed implementation of
these provisions of the Leahy-Smith
America Invents Act.

B. Regulatory Flexibility Act: The
Office estimates that no more than 50
petitions for derivation will be filed in
fiscal year 2013. This will be the first
fiscal year in which derivation petitions
will be available.
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The Office has reviewed the
percentage of applications and patents
for which an interference was declared
in fiscal year 2011. Applications and
patents known to be owned by a small
entity represent 19.62% of applications
and patents for which interference was
declared in FY 2011. Based on the
assumption that the same percentage of
applications and patents owned by
small entities will be involved in a
derivation proceeding, 20 small entity
owned applications or patents would be
affected by derivation review of the 100
parties to the 50 derivation proceedings.

1. Description of the Reasons That
Action by the Office Is Being
Considered: On September 16, 2011, the
Leahy-Smith America Invents Act was
enacted into law (Pub. L. 112-29, 125
Stat. 284 (2011)). Section 3(i) of the
Leahy-Smith America Invents Act
amends 35 U.S.C. 135 to provide for
derivation proceedings and eliminate
the interference practice as to
applications and patents that have an
effective filing date on or after March
16, 2013 (with a few exceptions). 35
U.S.C. 135(b), as amended, will require
that the Director prescribe regulations to
set forth the standards for conducting
derivation proceedings, including
requiring parties to provide sufficient
evidence to prove and rebut a claim of
derivation.

2. Succinct Statement of the
Objectives of, and Legal Basis for, the
Proposed Rules: The proposed rules
seek to implement derivation
proceedings as authorized by the Leahy-
Smith America Invents Act.

3. Description and Estimate of the
Number of Affected Small Entities: The
Small Business Administration (SBA)
small business size standards applicable
to most analyses conducted to comply
with the Regulatory Flexibility Act are
set forth in 13 CFR 121.201. These
regulations generally define small
businesses as those with fewer than a
specified maximum number of
employees or less than a specified level
of annual receipts for the entity’s
industrial sector or North American
Industry Classification System (NAICS)
code. As provided by the Regulatory
Flexibility Act, and after consultation
with the Small Business
Administration, the Office formally
adopted an alternate size standard as the
size standard for the purpose of
conducting an analysis or making a
certification under the Regulatory
Flexibility Act for patent-related
regulations. See Business Size Standard
for Purposes of United States Patent and
Trademark Office Regulatory Flexibility
Analysis for Patent-Related Regulations,
71 FR 67109 (Nov. 20, 2006), 1313 Off.

Gaz. Pat. Office 60 (Dec. 12, 2006). This
alternate small business size standard is
SBA’s previously established size
standard that identifies the criteria
entities must meet to be entitled to pay
reduced patent fees. See 13 CFR
121.802. If patent applicants identify
themselves on a patent application as
qualifying for reduced patent fees, the
Office captures this data in the Patent
Application Location and Monitoring
(PALM) database system, which tracks
information on each patent application
submitted to the Office.

Unlike the SBA small business size
standards set forth in 13 CFR 121.201,
the size standard for USPTO is not
industry-specific. The Office’s
definition of a small business concern
for Regulatory Flexibility Act purposes
is a business or other concern that: (1)
Meets the SBA’s definition of a
“business concern or concern” set forth
in 13 CFR 121.105; and (2) meets the
size standards set forth in 13 CFR
121.802 for the purpose of paying
reduced patent fees, namely an entity:
(a) Whose number of employees,
including affiliates, does not exceed 500
persons; and (b) which has not assigned,
granted, conveyed, or licensed (and is
under no obligation to do so) any rights
in the invention to any person who
made it and could not be classified as
an independent inventor, or to any
concern which would not qualify as a
non-profit organization or a small
business concern under this definition.
See Business Size Standard for Purposes
of United States Patent and Trademark
Office Regulatory Flexibility Analysis for
Patent-Related Regulations, 71 FR at
67112 (Nov 20, 2006), 1313 Off. Gaz.
Pat. Office at 63 (Dec. 12, 2006).

As discussed above, it is anticipated
that 50 petitions for derivation will be
filed in fiscal year 2013. The Office has
reviewed the percentage of applications
and patents for which an interference
was declared in fiscal year 2011.
Applications and patents known to be
owned by a small entity represent
19.62% of applications and patents for
which interference was declared in FY
2011. Based on the assumption that the
same percentage of applications and
patents owned by small entities will be
involved in a derivation proceeding, 20
small entity owned applications or
patents would be affected by derivation
proceeding.

The Office predicts that it will
institute 10 derivation proceedings
based on petitions seeking derivation
filed in fiscal year 2013. This estimate
is based on the low number of
interference proceedings declared as
well as the limited number of eligible
applications.

During fiscal year 2011, the Office
issued 21 decisions following a request
for reconsideration of a decision on
appeal in inter partes reexamination.
The average time from original decision
to decision on reconsideration was 4.4
months. Thus, the decisions on
reconsideration were based on original
decisions issued from July 2010 until
June 2011. During this time period, the
Office mailed 63 decisions on appeals in
inter partes reexamination. See BPAI
Statistics—Receipts and Dispositions by
Technology Center, http://
www.uspto.gov/ip/boards/bpai/stats/
receipts/index.jsp (monthly data). Based
on the assumption that the same rate of
reconsideration (21 divided by 63 or
33.3%) will occur, the Office estimates
that 2 requests for reconsideration will
be filed. Based on the percentage of
small entity owned patent applications
or patents that were the subject of an
interference declared in fiscal year 2010
(19.62%) it is estimated that 1 small
entity will file a request for a
reconsideration of a decision dismissing
the petition for derivation in fiscal year
2013.

The Office reviewed motions,
oppositions, and replies in a number of
contested trial proceedings before the
trial section of the Board. The review
included determining whether the
motion, opposition and reply were
directed to patentability grounds and
non-priority non-patentability grounds.
Based on the review, it is anticipated
that derivation proceedings will have an
average of 23.4 motions, oppositions,
and replies per trial after institution.
Settlement is estimated to occur in 20%
of instituted trials at various points of
the trial. In the trials that are settled, it
is estimated that only 50% of the noted
motions, oppositions, and replies would
be filed.

After a trial has been instituted but
prior to a final written decision, parties
to a derivation proceeding may request
an oral hearing. It is anticipated that 5
requests for oral hearings will be filed.
Based on the percentage of small entity
owned patent applications or patents
that were the subject of an interference
declared in fiscal year 2010 (19.62%), it
is estimated that 2 small entities will
file a request for oral hearing derivation
proceedings instituted in fiscal year
2013.

Parties to a review or derivation
proceeding may file requests to treat a
settlement as business confidential,
request for adverse judgment, and
arbitration agreements and awards. A
written request to make a settlement
agreement available may also be filed.
Given the short time period set for
conducting trials, it is anticipated that
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the alternative dispute resolution
options will be infrequently used. The
Office estimates that 2 requests to treat
a settlement as business confidential, 2
written requests to make a settlement
agreement available, 2 requests for
adverse judgment, default adverse
judgment, or settlement notices and 2
arbitration agreements and awards will
be filed. Based on the percentage of
small entity owned patent applications
or patents that were the subject of an
interference declared in fiscal year 2010
(19.62%), it is estimated that 1 small
entity will file a request to treat a
settlement as business confidential, 1
small entity will file a request for
adverse judgment, default adverse
judgment notice, or settlement notice,
and 1 small entity will file an arbitration
agreement and award in the derivation
proceedings instituted in fiscal year
2013.

Parties to a derivation proceeding may
seek judicial review of the final decision
of the Board. The Office projects that no
more than 5 derivation proceedings
filed in fiscal year 2013 will be
appealed. Based on the percentage of
small entity owned patent applications
or patents that were the subject of an
interference declared in fiscal year 2010
(19.62%), it is estimated that 2 small
entities will seek judicial review of final
decisions of the Board in the derivation
proceedings instituted in fiscal year
2013.

4. Description of the Reporting,
Recordkeeping, and Other Compliance
Requirements of the Proposed Rule,
Including an Estimate of the Classes of
Small Entities Which Will Be Subject to
the Requirement and the Type of
Professional Skills Necessary for
Preparation of the Report or Record:
Based on the trends of declared
contested cases in fiscal year 2011, it is
anticipated that petitions for derivation
will be filed across all technologies with
approximately 16% being filed in
electrical technologies, approximately
17% in mechanical technologies, and
the remaining 67% in chemical
technologies and design. A derivation
petition is likely to be filed by an entity
practicing in the same or similar field as
the patent. Therefore, it is anticipated
that 16% of the petitions for review will
be filed in the electronic field, 17% in
the mechanical field, and 67% in the
chemical or design fields.

Preparation of the petition would
require analyzing the patent claims,
locating evidence supporting arguments
of communication, and preparing the
petition seeking review of the patent.
The procedures for petitions to institute
a derivation proceeding are proposed in
§§42.6,42.8, 42.11, 42.13, 42.21, 42.22,

42.24(a)(4), 42.63, 42.65, and 42.402
through 42.406.

The skills necessary to prepare a
petition seeking a derivation proceeding
and to participate in a trial before the
Patent Trial and Appeal Board would be
similar to those needed to prepare a
request for inter partes reexamination,
and to represent a party in an inter
partes reexamination before the Patent
Trial and Appeal Board. The level of
skill is typically possessed by a
registered patent practitioner having
devoted professional time to the
particular practice area, typically under
the supervision of a practitioner skilled
in the particular practice area. Where
authorized by the Board, a non-
registered practitioner may be admitted
pro hac vice, on a case-by-case basis
based on the facts and circumstances of
the trial and party, as well as the skill
of the practitioner.

The cost of preparing a petition for
inter partes review is anticipated to be
same as the cost for preparing a request
for inter partes reexamination. The
American Intellectual Property Law
Association’s AIPLA Report of the
Economic Survey 2011 reported that the
average cost of preparing a request for
inter partes reexamination was $46,000.
Based on the work required to file and
prepare such request, the Office
considers the reported cost as a
reasonable estimate. Accordingly, the
Office estimates that the cost of
preparing a petition for inter partes
review will be $46,000.

The cost of preparing a petition for
post-grant or covered business method
patent review is estimated to be
33.333% higher than the cost of
preparing a petition for inter partes
review because the petition for post-
grant or covered business method patent
review may seek to institute a
proceeding on additional grounds such
as subject matter eligibility. Therefore,
the Office estimates that the cost of
preparing a petition for post-grant or
covered business method patent review
would be $61,333. It is expected that
petitions for derivation would have the
same complexity and cost as a petition
for post-grant review because derivation
proceedings raise issues of
communication, which have similar
complexity to the issues that can be
raised in a post-grant review, i.e., public
use and sale and written description.
Thus, the Office estimates that the cost
of preparing a petition for derivation
would also be $61,333.

Following institution of a trial, the
parties may be authorized to file various
motions, e.g., motions to amend and
motions for additional discovery. Where
a motion is authorized, an opposition

may be authorized, and where an
opposition is authorized, a reply may be
authorized. The procedures for filing a
motion are proposed in §§42.6, 42.8,
42.11, 42.13, 42.21, 42.22, 42.24(a)(5),
42.51,42.52,42.53, 42.54, 42.63, 42.64,
and 42.65. The procedures for filing an
opposition are proposed in §§42.6, 42.8,
42.11, 42.13, 42.21, 42.23, 42.24(b),
42.51,42.52,42.53, 42.54, 42.63, 42.64,
and 42.65. The procedures for filing a
reply are proposed in §§42.6, 42.8,
42.11, 42.13, 42.21, 42.23, 42.24(c),
42.51,42.52,42.53, 42.54, 42.63, and
42.65. As discussed previously, the
Office estimates that the average
derivation proceeding is anticipated to
have 23.4 motions, oppositions, and
replies after institution.

The AIPLA Report of the Economic
Survey 2011 reported that the average
cost in contested cases before the trial
section of the Board prior to the priority
phase was $322,000 per party. Because
of the overlap of issues in patentability
grounds, it is expected that the cost per
motion will decline as more motions are
filed in a proceeding. It is estimated that
a motion, opposition, or reply in a
derivation is estimated at $34,000,
which is estimated by dividing the total
public cost for all motions in current
contested cases divided by the
estimated number of motions in
derivations under 35 U.S.C. 135, as
amended. Based on the work required to
file and prepare such briefs, the Office
considers the reported cost as a
reasonable estimate.

After a trial has been instituted but
prior to a final written decision, parties
to a review or derivation proceeding
may request an oral hearing. The
procedure for filing requests for oral
argument is proposed in §42.70. The
AIPLA Report of the Economic Survey
2011 reported that the third quartile cost
of an ex parte appeal with an oral
argument is $12,000, while the third
quartile cost of an ex parte appeal
without an oral argument is $6,000. In
view of the reported costs, which the
Office finds reasonable, and the
increased complexity of an oral hearing
with multiple parties, it is estimated
that the cost per party for oral hearings
would be $6,800 or $800 more than the
reported third quartile cost for an ex
parte oral hearing.

Parties to a derivation proceeding may
file requests to treat a settlement as
business confidential, request for
adverse judgment, and arbitration
agreements and awards. A written
request to make a settlement agreement
available may also be filed. The
procedures to file requests that a
settlement be treated as business
confidential are proposed in §§42.74(c)
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and 42.409. The procedures to file
requests for adverse judgment are
proposed in §42.73(b). The procedures
to file arbitration agreements and
awards are proposed in §42.410. The
procedures to file requests to make a
settlement agreement available are
proposed in §42.74(c)(2). It is
anticipated that requests to treat a
settlement as business confidential will
require 2 hours of professional time or
$680. It is anticipated that requests for
adverse judgment will require 1 hour of
professional time or $340. It is
anticipated that arbitration agreements
and awards will require 4 hours of
professional time or $1,360. It is
anticipated that requests to make a
settlement agreement available will
require 1 hour of professional time or
$340. The requests to make a settlement
agreement available will also require
payment of a fee of $400 specified in
proposed §42.15(d). The fee proposed
would be the same as currently set forth
in §41.20(a) for petitions to the Chief
Administrative Patent Judge.

Parties to a review proceeding may
seek judicial review of the judgment of
the Board. The procedures to file notices
of judicial review of a Board decision,
including notices of appeal and notices
of election provided for in 35 U.S.C.
141, 142, 145, and 146, are proposed in
§§90.1 through 90.3. The submission of
a copy of a notice of appeal or a notice
of election is anticipated to require 6
minutes of professional time at a cost of
$34.

5. Description of Any Significant
Alternatives to the Proposed Rules
Which Accomplish the Stated
Objectives of Applicable Statutes and
Which Minimize Any Significant
Economic Impact of the Rules on Small
Entities:

Size of petitions and motions: The
Office considered whether to apply a
page limit and what an appropriate page
limit would be. The Office does not
currently have a page limit on inter
partes reexamination requests. The inter
partes reexamination requests from
October 1, 2010 to June 30, 2011,
averaged 246 pages. Based on the
experience of processing inter partes
reexamination requests, the Office finds
that the very large size of the requests
has created a burden on the Office that
hinders the efficiency and timeliness of
processing the requests, and creates a
burden on patent owners. The quarterly
reported average processing time from
the filing of a request to the publication
of a reexamination certificate ranged
from 28.9 months to 41.7 months in
fiscal year 2009, from 29.5 months to
37.6 months in fiscal year 2010, and
from 31.9 to 38.0 months in fiscal year

2011. See Reexaminations—FY 2011,
http://www.uspto.gov/patents/
Reexamination operational_statistic
through FY2011Q4.pdf.

By contrast, the Office has a page
limit on the motions filed in contested
cases, except where parties are
specificially authorized to exceed the
limitation. The typical contested case
proceeding is subject to a standing order
that sets a 50 page limit for motions and
oppositions on priority, a 15 page limit
for miscellaneous motions
(§41.121(a)(3)) and oppositions
(§41.122), and a 25 page limit for other
motions (§41.121(a)(2)) and oppositions
to other motions. In typical proceedings,
replies are subject to a 15 page limit if
directed to priority, 5 page limit for
miscellaneous issue, and 10 page limit
for other motions. The average contested
case was terminated in 10.1 months in
fiscal year 2009, in 12 months in fiscal
year 2010, and 9 months in fiscal year
2011. The percentage of contested cases
terminated within 2 years was 93.7% in
fiscal year 2009, 88.0% in fiscal year
2010, and 94.0% in fiscal year 2011. See
BPALI Statistics—Performance Measures,
http://www.uspto.gov/ip/boards/bpai/
stats/perform/index.jsp.

Comparing the average time period for
terminating a contested case, 10.0 to
12.0 months, with the average time
period, during fiscal years 2009 through
2011, for completing an inter partes
reexamination, 28.9 to 41.7 months,
indicates that the average interference
takes from 24 % (10.0/41.7) to 42%
(12.0/28.9) of the time of the average
inter partes reexamination. While
several factors contribute to the
reduction in time, limiting the size of
the requests and motions is considered
a significant factor. Proposed § 42.24
would provide page limits for petitions,
motions, oppositions, and replies.

Federal courts routinely use page
limits in managing motions practice as
“[elffective writing is concise writing.”
Spaziano v. Singletary, 36 F.3d 1028,
1031 n.2 (11th Cir. 1994). Many district
courts restrict the number of pages that
may be filed in a motion including, for
example, the District of Delaware, the
District of New Jersey, the Eastern
District of Texas, the Northern, Central,
and Southern Districts of California, and
the Eastern District of Virginia.

Federal courts have found that page
limits ease the burden on both the
parties and the courts, and patent cases
are no exception. Eolas Techs., Inc. v.
Adobe Sys., Inc., No. 6:09—CV-446, at 1
(E.D. Tex. Sept. 2, 2010) (“The Local
Rules’ page limits ease the burden of
motion practice on both the Court and
the parties.”); Blackboard, Inc. v.
Desire2Learn, Inc., 521 F. Supp. 2d 575,

576 (E.D. Tex. 2007) (The parties “seem
to share the misconception, popular in
some circles, that motion practice exists
to require federal judges to shovel
through steaming mounds of pleonastic
arguments in Herculean effort to
uncover a hidden gem of logic that will
ineluctably compel a favorable ruling.
Nothing could be farther from the
truth.”); Broadwater v. Heidtman Steel
Prods., Inc., 182 F. Supp. 2d 705, 710
(S.D. I11. 2002) (“Counsel are strongly
advised, in the future, to not ask this
Court for leave to file any memoranda
(supporting or opposing dispositive
motions) longer than 15 pages. The
Court has handled complicated patent
cases and employment discrimination
cases in which the parties were able to
limit their briefs supporting and
opposing summary judgment to 10 or 15
pages.” (Emphasis omitted)).

The Board’s contested cases
experience with page limits in motions
practice is consistent with that of the
federal courts. The Board’s use of page
limits has shown it to be beneficial
without being unduly restrictive for the
parties. Page limits have encouraged the
parties to focus on dispositive issues,
easing the burden of motions practice
on the parties and on the Board.

The Board’s contested cases
experience with page limits is informed
by its use of different approaches over
the years. In the early 1990s, page limits
were not routinely used for motions,
and the practice suffered from lengthy
and unacceptable delays. To reduce the
burden on the parties and on the Board
and thereby reduce the time to decision,
the Board instituted page limits in the
late 1990s for every motion. Page limit
practice was found to be effective in
reducing the burdens on the parties and
improving decision times at the Board.
In 2006, the Board revised the page limit
practice and allowed unlimited findings
of fact and generally limited the number
of pages containing argument. Due to
abuses of the system, the Board recently
reverted back to page limits for the
entire motion (both argument and
findings of fact).

The Board’s current page limits are
consistent with the 25 page limits in the
Northern, Central, and Southern
Districts of California, and the Middle
District of Florida and exceed the limits
in the District of Delaware (20), the
Northern District of Illinois (15), the
District of Massachusetts (20), the
Eastern District of Michigan (20), the
Southern District of Florida (20), and
the Southern District of Illinois (20).

In a typical proceeding before the
Board, a party may be authorized to file
a single motion for unpatentability
based on prior art, a single motion for
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unpatentability based upon failure to
comply with 35 U.S.C. 112, lack of
written description, and/or enablement,
and potentially another motion for lack
of compliance with 35 U.S.C. 101,
although a 35 U.S.C. 101 motion may be
required to be combined with the 35
U.S.C. 112 motion. Each of these
motions is currently limited to 25 pages
in length, unless good cause is shown
that the page limits are unduly
restrictive for a particular motion.

A petition requesting the institution
of a trial proceeding would be similar to
motions currently filed with the Board.
Specifically, petitions to institute a trial
seek a final written decision that the
challenged claims are unpatentable,
where derivation is a form of
unpatentability. Accordingly, a petition
to institute a trial based on prior art
would, under current practice, be
limited to 25 pages, and by
consequence, a petition raising
unpatentability based on prior art and
unpatentability under 35 U.S.C. 101
and/or 112 would be limited to 50
pages.

Petitions to institute derivation
proceedings, while distinct from
interference practice, raise similar
issues to those that may be raised in
interferences in a motion for judgment
on priority of invention. Currently,
motions for judgment on priority of
invention, including issues such as
conception, corroboration, and
diligence, are generally limited to 50
pages. Thus, the proposed 50 page limit
is considered sufficient in all but
exceptional cases.

The proposed rule would provide that
petitions to institute a trial must comply
with the stated page limits, but may be
accompanied by a motion that seeks to
waive the page limits. The petitioner
must show in the motion how a waiver
of the page limits is in the interests of
justice. A copy of the desired non-page
limited petition must accompany the
motion. Generally, the Board would
decide the motion prior to deciding
whether to institute the trial.

Current Board practice provides a
limit of 25 pages for other motions and
15 pages for miscellaneous motions. The
Board’s experience is that such page
limits are sufficient for the parties filing
them and do not unduly burden the
opposing party or the Board. Petitions to
institute a trial would generally replace
the current practice of filing motions for
unpatentability, as most motions for
relief are expected to be similar to the
current contested cases miscellaneous
motion practice. Accordingly, the
proposed 15 page limit is considered
sufficient for most motions but may be
adjusted where the limit is determined

to be unduly restrictive for the relief
requested.

Proposed §42.24(b) would provide
page limits for oppositions filed in
response to motions. Current contested
case practice provides an equal number
of pages for an opposition as its
corresponding motion. This is generally
consistent with motions practice in
federal courts. The proposed rule would
continue the current practice.

Proposed § 42.24(c) would provide
page limits for replies. Current
contested case practice provides a 15
page limit for priority motion replies, a
5 page limit for miscellaneous
(procedural) motion replies, and a 10
page limit for all other motions. The
proposed rule is consistent with current
contested case practice for procedural
motions. The proposed rule would
provide a 15 page limit for reply to
petitions requesting a trial, which the
Office believes is sufficient based on
current practice. Current contested case
practice has shown that such page limits
do not unduly restrict the parties and,
in fact, have provided sufficient
flexibility to parties to not only reply to
the motion but also help to focus on the
issues. Thus, it is anticipated that
default page limits would minimize the
economic impact on small entities by
focusing on the issues in the trials.

Discovery: The Office considered a
procedure for discovery similar to the
one available during district court
litigation. Discovery of that scope has
been criticized sharply particularly
when attorneys use discovery tools as
tactical weapons, which hinder the
“just, speedy, and inexpensive
determination of every action and
proceedings.” See Introduction to An E-
Discovery Model Order available at
http://www.cafc.uscourts.gov/images/
stories/announcements/Ediscovery
Model Order.pdf. Accordingly, this
alternative would have been
inconsistent with objective of the Leahy-
Smith America Invents Act that the
Director, in prescribing rules for the
inter partes, post-grant and covered
business method patent reviews,
consider the effect of the rules on the
economy, the integrity of the patent
system, the efficient administration of
the Office, and the ability of the Office
to complete timely the instituted
proceedings. Prescribing the same
standard for derivations allows for
efficient proceedings using practices
that are consistent as possible. It is
envisioned that the public burden
would be reduced by setting discover
standards consistently across all trial
proceedings at the Board.

Additional discovery increases trial
costs and increases the expenditures of

time by the parties and the Board. To
promote effective discovery, the
proposed rule would require a showing
that the additional requested discovery
is in the interests of justice, placing an
affirmative burden upon a party seeking
the discovery to show how the proposed
discovery would be productive. The
Board’s experience in conducted
contested cases, however, is that such
showings are often lacking and
authorization for additional discovery is
expected to be rare.

The Office is proposing a default
scheduling order to provide limited
discovery as a matter of right and
provide parties with the ability to seek
additional discovery on a case-by-case
basis. In weighing the need for
additional discovery, should a request
be made, the Board would consider the
economic impact on the opposing party.
This would tend to limit additional
discovery where a party is a small
entity.

Pro Hac Vice: The Office considered
whether to allow counsel to appear pro
hac vice. In certain cases, highly skilled,
but non-registered attorneys have
appeared satisfactorily before the Board
in contested cases. The Board may
recognize counsel pro hac vice during a
proceeding upon a showing of good
cause. Proceedings before the Office can
be technically complex. Consequently,
the grant of a motion to appear pro hac
vice is a discretionary action taking into
account the specifics of the proceedings.
Similarly, the revocation of pro hac vice
is a discretionary action taking into
account various factors, including
incompetence, unwillingness to abide
by the Office’s Rules of Professional
Conduct, prior findings of misconduct
before the Office in other proceedings,
and incivility.

The Board’s past practice has required
the filing of a motion by a registered
patent practitioner seeking pro hac vice
representation based upon a showing of:
(1) How qualified the unregistered
practitioner is to represent the party in
the proceeding when measured against
a registered practitioner, and, (2)
whether the party has a genuine need to
have the particular unregistered
practitioner represent it during the
proceeding. This practice has proven
effective in the limited number of
contested cases where such requests
have been granted. The proposed rule,
if adopted, would allow for this practice
in the new proceedings authorized by
the Leahy-Smith America Invents Act.

The proposed rules would provide a
limited delegation to the Board under 35
U.S.C. 2(b)(2) and 32 to regulate the
conduct of counsel in Board
proceedings. The proposed rule would
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delegate to the Board the authority to
conduct counsel disqualification
proceedings while the Board has
jurisdiction over a proceeding. The rule
would also delegate to the Chief
Administrative Patent Judge the
authority to make final a decision to
disqualify counsel in a proceeding
before the Board for the purposes of
judicial review. This delegation would
not derogate from the Director the
prerogative to make such decisions, nor
would it prevent the Chief
Administrative Patent Judge from
further delegating authority to an
administrative patent judge.

The Office considered broadly
permitting practitioners not registered to
practice by the Office to represent
parties in trial as well as categorically
prohibiting such practice. A prohibition
on the practice would be inconsistent
with the Board’s experience, and more
importantly, might result in increased
costs particularly where a small entity
has selected its district court litigation
team for representation before the
Board, and has a patent review filed
after litigation efforts have commenced.
Alternatively, broadly making the
practice available would create burdens
on the Office in administering the trials
and in completing the trial within the
established timeframe, particularly if
the selected practitioner does not have
the requisite skill. In weighing the
desirability of admitting a practitioner
pro hac vice, the economic impact on
the party in interest would be
considered which would tend to
increase the likelihood that a small
entity could be represented by a non-
registered practitioner. Accordingly, the
alternatives to eliminate pro hac vice
practice or to permit it more broadly
would have been inconsistent with the
efficient administration of the Office
and the integrity of the patent system.

Default Electronic Filing: The Office
considered a paper filing system and a
mandatory electronic filing system
(without any exceptions) as alternatives
to the proposed requirement that all
papers are to be electronically filed,
unless otherwise authorized.

Based on the Office’s experience, a
paper based filing system increases
delay in processing papers, delay in
public availability, and the chance that
a paper may be misplaced or made
available to an improper party if
confidential. Accordingly, the
alternative of a paper based filing
system would have been inconsistent
with the efficient administration of the
Office.

An electronic filing system (without
any exceptions) that is rigidly applied
would result in unnecessary cost and

burdens, particularly where a party
lacks the ability to file electronically. By
contrast, if the proposed option is
adopted, it is expected that the entity
size and sophistication would be
considered in determining whether
alternative filing methods would be
authorized.

6. Identification, to the Extent
Practicable, of All Relevant Federal
Rules Which May Duplicate, Overlap, or
Conflict With the Proposed Rules:

37 CFR 1.99 provides for the
submission of information after
publication of a patent application
during examination by third parties.

37 CFR 1.171-1.179 provide for
applications to reissue a patent to
correct errors, including where a claim
in a patent is overly broad.

37 CFR 1.291 provides for the protest
against the issuance of a patent during
examination.

37 CFR 1.321 provides for the
disclaimer of a claim by a patentee.

37 CFR 1.501 and 1.502 provide for ex
parte reexamination of patents. Under
these rules, a person may submit to the
Office prior art consisting of patents or
printed publications that are pertinent
to the patentability of any claim of a
patent, and request reexamination of
any claim in the patent on the basis of
the cited prior art patents or printed
publications. Consistent with 35 U.S.C.
302-307, ex parte reexamination rules
provide a different threshold for
initiation, require the proceeding to be
conducted by an examiner with a right
of appeal to the Patent Trial and Appeal
Board, and allow for limited
participation by third parties.

37 CFR 1.902-1.997 provide for inter
partes reexamination of patents. Similar
to ex parte reexamination, inter partes
reexamination provides a procedure in
which a third party may request
reexamination of any claim in a patent
on the basis of the cited prior art patents
and printed publication. The inter
partes reexamination practice will be
eliminated, except for requests filed
before the effective date of September
16, 2012. See §6(c)(3)(C) of the Leahy-
Smith America Invents Act.

Other countries have their own patent
laws, and an entity desiring a patent in
a particular country must make an
application for patent in that country, in
accordance with the applicable law.
Although the potential for overlap exists
internationally, this cannot be avoided
except by treaty (such as the Paris
Convention for the Protection of
Industrial Property, or the Patent
Cooperation Treaty (PCT)).
Nevertheless, the Office believes that
there are no other duplicative or
overlapping foreign rules.

C. Executive Order 12866 (Regulatory
Planning and Review): This rulemaking
has been determined to be significant
for purposes of Executive Order 12866
(Sept. 30, 1993), as amended by
Executive Order 13258 (Feb. 26, 2002)
and Executive Order 13422 (Jan. 18,
2007).

Based on the petition and other filing
requirements for initiating a derivation
review proceeding, the USPTO
estimates the burden of the proposed
rules on the public to be $11,865,210 in
fiscal year 2013, which represents the
sum of the estimated total annual (hour)
respondent cost burden ($11,844,410)
plus the estimated total annual non-
hour respondent cost burden ($20,800)
provided in Part O, Section II, of this
notice, infra.

D. Executive Order 13563 (Improving
Regulation and Regulatory Review): The
Office has complied with Executive
Order 13563. Specifically, the Office has
to the extent feasible and applicable: (1)
Made a reasoned determination that the
benefits justify the costs of the rule; (2)
tailored the rule to impose the least
burden on society consistent with
obtaining the regulatory objectives; (3)
selected a regulatory approach that
maximizes net benefits; (4) specified
performance objectives; (5) identified
and assessed available alternatives; (6)
involved the public in an open
exchange of information and
perspectives among experts in relevant
disciplines, affected stakeholders in the
private sector, and the public as a
whole, and provided online access to
the rulemaking docket; (7) attempted to
promote coordination, simplification,
and harmonization across government
agencies and identified goals designed
to promote innovation; (8) considered
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public; and (9) ensured
the objectivity of scientific and
technological information and
processes.

E. Executive Order 13132
(Federalism): This rulemaking does not
contain policies with federalism
implications sufficient to warrant
preparation of a Federalism Assessment
under Executive Order 13132 (Aug. 4,
1999).

F. Executive Order 13175 (Tribal
Consultation): This rulemaking will not:
(1) Have substantial direct effects on one
or more Indian tribes; (2) impose
substantial direct compliance costs on
Indian tribal governments; or (3)
preempt tribal law. Therefore, a tribal
summary impact statement is not
required under Executive Order 13175
(Nov. 6, 2000).
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G. Executive Order 13211 (Energy
Effects): This rulemaking is not a
significant energy action under
Executive Order 13211 because this
rulemaking is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Therefore,
a Statement of Energy Effects is not
required under Executive Order 13211
(May 18, 2001).

H. Executive Order 12988 (Civil
Justice Reform): This rulemaking meets
applicable standards to minimize
litigation, eliminate ambiguity, and
reduce burden as set forth in sections
3(a) and 3(b)(2) of Executive Order
12988 (Feb. 5, 1996).

1. Executive Order 13045 (Protection
of Children): This rulemaking does not
concern an environmental risk to health
or safety that may disproportionately
affect children under Executive Order
13045 (Apr. 21, 1997).

J. Executive Order 12630 (Taking of
Private Property): This rulemaking will
not effect a taking of private property or
otherwise have taking implications
under Executive Order 12630 (Mar. 15,
1988).

K. Congressional Review Act: Under
the Congressional Review Act
provisions of the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801-808), prior to issuing
any final rule, the United States Patent
and Trademark Office will submit a
report containing the final rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the Government
Accountability Office. The changes in
this notice are not expected to result in
an annual effect on the economy of 100
million dollars or more, a major increase
in costs or prices, or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of United States-based
enterprises to compete with foreign
based enterprises in domestic and
export markets. Therefore, this notice is
not expected to result in a “major rule”
as defined in 5 U.S.C. 804(2).

L. Unfunded Mandates Reform Act of
1995: The changes proposed in this
notice do not involve a Federal
intergovernmental mandate that will
result in the expenditure by State, local,
and tribal governments, in the aggregate,
of 100 million dollars (as adjusted) or
more in any one year, or a Federal
private sector mandate that will result
in the expenditure by the private sector
of 100 million dollars (as adjusted) or
more in any one year, and will not
significantly or uniquely affect small
governments. Therefore, no actions are
necessary under the provisions of the

Unfunded Mandates Reform Act of
1995. See 2 U.S.C. 1501-1571.

M. National Environmental Policy
Act: This rulemaking will not have any
effect on the quality of the environment
and is thus categorically excluded from
review under the National
Environmental Policy Act of 1969. See
42 U.S.C. 4321-4370h.

N. National Technology Transfer and
Advancement Act: The requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) are not
applicable because this rulemaking does
not contain provisions which involve
the use of technical standards.

O. Paperwork Reduction Act: The
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3549) requires that the
USPTO consider the impact of
paperwork and other information
collection burdens imposed on the
public. This proposed rulemaking
involves information collection
requirements which are subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3549). The collection of information
involved in this notice has been
submitted to OMB under OMB control
number 0651-00xx. In the Notice
“Rules of Practice for Trials before the
Patent Trial and Appeal Board and
Judicial Review of Patent Trial and
Appeal Board Decisions,” RIN 0651—
AC70, the information collection for all
of the new trials authorized by the
Leahy-Smith America Invents Act were
provided. This notice also provides the
subset of burden created by the
derivation provisions. The proposed
collection will be available at the OMB’s
Information Collection Review Web site
(www.reginfo.gov/public/do/PRAMain).

The USPTO is submitting the
information collection to OMB for its
review and approval because this notice
of proposed rulemaking will add the
following to a collection of information:

(1) Petitions to institute a derivation
proceeding (§§42.6, 42.8, 42.11, 42.13,
42.21,42.22, 42.24(a)(4),42.63, 42.65,
and 42.402 through 42.406);

(2) Motions (§§42.6, 42.8, 42.11,
42.13, 42.21, 42.22, 42.24(a)(5), 42.51,
42.52,42.53, 42.54, 42.63, 42.64, and
42.65);

(3) Oppositions (§§42.6, 42.8, 42.11,
42.13,42.21, 42.23, 42.24(b), 42.51,
42.52,42.53, 42.54, 42.63, 42.64, and
42.65); and

(4) Replies (§§42.6, 42.8, 42.11, 42.13,
42.21, 42.23, 42.24(c), 42.51, 42.52,
42.53, 42.54, 42.63, and 42.65).

The proposed rules also permit filing
requests for oral argument (§ 42.70),
requests for rehearing (§42.71(c)),

requests for adverse judgment
(§42.73(b)), requests that a settlement be
treated as business confidential
(§42.74(b) and 42.409), and arbitration
agreements and awards (§42.410) to a
collection of information.

I. Abstract: The USPTO is required by
35 U.S.C. 131 and 151 to examine
applications and, when appropriate,
issue applications as patents.

35 U.S.C. 135 in effect on March 16,
2013, will provide for petitions to
institute a derivation proceeding at the
USPTO for certain applications. The
new rules for initiating and conducting
these proceedings are proposed in this
notice as a new subpart E of new part
42 of title 37 of the Code of Federal
Regulations.

In estimating the number of hours
necessary for preparing a petition to
institute a derivation proceeding, the
USPTO considered the estimated cost of
preparing a request for inter partes
reexamination ($46,000), the median
billing rate ($340/hour), and the
observation that the cost of inter partes
reexamination has risen the fastest of all
litigation costs since 2009 in the AIPLA
Report of the Economic Survey 2011. It
was estimated that a petition for an inter
partes review and an inter partes
reexamination request would cost the
same to the preparing party ($46,000).
The cost of preparing a petition for post-
grant or covered business method patent
review is estimated to be 33.333%
higher than that cost of preparing an
inter partes review petition because the
petition for post-grant or covered
business method patent review may
seek to institute a proceeding on
additional grounds such as subject
matter eligibility. It is expected that
petitions for derivation will have the
same complexity and cost as a petition
for post-grant review because derivation
proceedings raise issues of
communication, which have similar
complexity to the public use and sale
and written description issues that can
be raised in a post-grant review. Thus,
the Office estimates that the cost of
preparing a petition for derivation will
be $61,333.

In estimating the number of hours
necessary for preparing motions after
instituting and participating in the
review, the USPTO considered the
AIPLA Report of the Economic Survey
2011 which reported the average cost of
a party to a two-party interference to the
end of the preliminary motion phase
($322,000) and inclusive of all costs
($631,000). The preliminary motion
phase is a good proxy for patentability
reviews since that is the period of
current contested cases before the trial
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section of the Board where most
patentability motions are currently filed.
The USPTO also reviewed recent
contested cases before the trial section
of the Board to collect data on the
average number of motions for any
matter including priority, the subset of
those motions directed to non-priority
issues, the subset of those motions
directed to non-priority patentability
issues, and the subset of those motions
directed to patentability issues based on
a patent or printed publication on the
basis of 35 U.S.C. 102 or 103. The
review of current contested cases before
the trial section of the Board indicated
that approximately 15% of motions
were directed to prior art grounds, 18%
of motions were directed to other
patentability grounds, 27% were
directed to miscellaneous issues, and
40% were directed to priority issues. It
was estimated that the cost per motion
to a party in current contested cases
before the trial section of the Board
declines because of overlap in subject
matter, expert overlap, and familiarity
with the technical subject matter. Given
the overlap of subject matter, a
proceeding with fewer motions will
have a somewhat less than proportional
decrease in costs since the overlapping
costs will be spread over fewer motions.
Derivations will be more like current
contested cases before the trial section
of the Board inasmuch as they may have
a period which sets the stage for
determining derivation and a derivation
period. One half of derivations are
anticipated to end in the preliminary
motion period, while the other half are
anticipated to proceed to decision on
derivation. While it is recognized that
fewer than half of all current contested
cases before the trial section of the
Board proceed to a priority decision,
derivation contests are often more
protracted than other current contested

cases before the trial section of the
Board. The costs associated with
derivations through the preliminary
motion period and through the
derivation period should be comparable
to the corresponding costs of current
contested cases before the trial section
of the Board.

The title, description, and respondent
description of the information collection
are shown below with an estimate of the
annual reporting burdens. Included in
this estimate is the time for reviewing
instructions, gathering and maintaining
the data needed, and completing and
reviewing the collection of information.
The principal impact of the proposed
changes in this notice of proposed
rulemaking is to implement the changes
to Office practice necessitated by § 3(i)
of the Leahy-Smith America Invents
Act.

The public uses this information
collection to request review and
derivation proceedings and to ensure
that the associated fees and
documentation are submitted to the
USPTO.

II. Data

Needs and Uses: The information
supplied to the USPTO by a petition to
institute a derivation proceeding as well
as the motions authorized following the
institution is used by the USPTO to
determine whether to initiate a
derivation proceeding under 35 U.S.C.
135, as amended, and to prepare a final
decision under 35 U.S.C. 135, as
amended.

OMB Number: 0651-00xX.

Title: Patent Review and Derivation
Proceedings.

Form Numbers: None.

Type of Review: New Collection.

Likely Respondents/Affected Public:
Individuals or households, businesses
or other for profit, not-for-profit

institutions, farms, Federal Government,
and state, local, or tribal governments.

Estimated Number of Respondents/
Frequency of Collection: 100
respondents and 288 responses per year.

Estimated Time per Response: The
USPTO estimates that it will take the
public from 0.1 to 180.4 hours to gather
the necessary information, prepare the
documents, and submit the information
to the USPTO.

Estimated Total Annual Respondent
Burden Hours: 34,836.5 hours per year.

Estimated Total Annual (Hour)
Respondent Cost Burden: $11,844,410
per year. The USPTO expects that the
information in this collection will be
prepared by attorneys. Using the
professional rate of $340 per hour for
attorneys in private firms, the USPTO
estimates that the respondent cost
burden for this collection will be
approximately $11,844,410 per year
(34,836.5 hours per year multiplied by
$340 per hour).

Estimated Total Annual Non-hour
Respondent Cost Burden: $20,800 per
year. There are no capital start-up or
maintenance costs associated with this
information collection. However, this
collection does have annual (non-hour)
costs in the form of filing fees. There are
filing fees associated with petitions for
derivation proceedings and for requests
to treat a settlement as business
confidential. The total fees for this
collection are calculated in the
accompanying table. The USPTO
estimates that the total fees associated
with this collection will be
approximately $20,800 per year.

Therefore, the total cost burden in
fiscal year 2013 is estimated to be
$11,865,210 (the sum of the estimated
total annual (hour) respondent cost
burden ($11,844,410) plus the estimated
total annual non-hour respondent cost
burden ($20,800)).

Estimated time : :
fortesponse” | ESIae el | B e
Petition for deriVation .............ooiiiiiiiiiiie e 180.4 50 9,020
Request for ReCoNSIAeration .........cc.ccociiiiiiiiiiiiei et 80 5 400
Motions, replies and oppositions in derivation proceeding 120 210 25,200
Request for oral hearing ..........cccoocvvviiiiiiiiiiie e 20 10 200
Request to treat a settlement as business confidential ..............ccccceveenee. 2 2 4
Request for adverse judgment, default adverse judgment or settlement ....................... 1 2 2
Arbitration agreement and award ............ccoceiiiiini 4 2 8
Request to make a settlement agreement available ..............cccccoooiii 1 2 2
Notice of judicial review of a Board decision (e.g., notice of appeal under 35 U.S.C.
2 PO PR TRTT 0.1 5 5
TOAIS ettt ettt e e r e et ereens | eaeesreseenre e e 288 34,836.5
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: Estimated

ltem Estimated annual Fee amount annual

responses filing costs
Petition for deriVation ..o s 50 $400 $20,000
Request for Reconsideration .........cccccooeriinnieiiieinienieennn. 5 0 0
Motions, replies and oppositions in derivation proceeding ... 210 0 0
Request for oral Nearing .........cocooiiiiiiiiii s 10 0 0
Request to treat a settlement as business confidential .............ccccooiiiiiiiiiiiiiis 2 0 0
Request for adverse judgment, default adverse judgment or settlement . 2 0 0
Arbitration agreement and awards ...........cccccciiiiiiiii s 2 0 0
Request to make a settlement agreement available ..............cccocooiiiiiiii 2 400 800

Notice of judicial review of a Board decision (e.g., notice of appeal under 35 U.S.C.

2 USRS 5 0 0
103 €= OSSP Pt T R 20,800

II1. Solicitation

The agency is soliciting comments to:
(1) Evaluate whether the proposed
information requirement is necessary for
the proper performance of the functions
of the agency, including whether the
information will have practical utility;
(2) evaluate the accuracy of the agency’s
estimate of the burden; (3) enhance the
quality, utility, and clarity of the
information to be collected; and (4)
minimize the burden of collecting the
information on those who are to
respond, including by using appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Interested persons are requested to
send comments regarding this
information collection by April 10,
2012, to: (1) The Office of Information
and Regulatory Affairs, Office of
Management and Budget, New
Executive Office Building, Room 10202,
725 17th Street NW., Washington, DG
20503, Attention: Nicholas A. Fraser,
the Desk Officer for the United States
Patent and Trademark Office, and via
email at nfraser@omb.eop.gov; and (2)
The Board of Patent Appeals and
Interferences by electronic mail message
over the Internet addressed to
derivation@uspto.gov, or by mail
addressed to: Mail Stop Patent Board,
Director of the United States Patent and
Trademark Office, P.O. Box 1450,
Alexandria, VA 22313-1450, marked to
the attention of “Lead Judge Michael
Tierney, Derivation Proposed Rules.”

Notwithstanding any other provision
of law, no person is required to respond
to nor shall a person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB control number.

List of Subjects in 37 CFR Part 42

Administrative practice and
procedure, Inventions and patents,
Lawyers.

Proposed Amendments to the
Regulatory Text

For the reasons stated in the
preamble, the Under Secretary of
Commerce for Intellectual Property and
Director of the United States Patent and
Trademark Office propose to amend 37
CFR part 42 as proposed to be added in
the February 9, 2012, issue of the
Federal Register as follows:

PART 42—TRIAL PRACTICE BEFORE
THE PATENT TRIAL AND APPEAL
BOARD

1. The authority citation for 37 CFR
part 42 continues to read as follows:

Authority: 35 U.S.C. (2)(b)(2), 6, 21, 23, 41,
135, 311, 312, 316, 321-326 and Leahy-Smith
America Invents Act, Pub. L. 112-29,
sections 6(c), 6(f) and 18, 125 Stat. 284, 304,
311, and 329 (2011).

2. A new subpart E is added to read
as follows:

Subpart E—Derivation

General

Sec.

42.400 Procedure; pendency.

42.401 Definitions.

42.402 Who may file a petition for a
derivation proceeding.

42.403 Time for filing.

42.404 Derivation fee.

42.405 Content of petition.

42.406 Service of petition.

42.407 Filing date.

Instituting Derivation Proceeding

42.408 Institution of derivation proceeding.

After Institution of Derivation Proceeding

42.409
42.410
42.411
42.412

Settlement agreements.

Arbitration.

Common interests in the invention.
Public availability of Board records.

Subpart E—Derivation
General

§42.400 Procedure; pendency

(a) A derivation proceeding is a trial
subject to the procedures set forth in
subpart A of this part.

(b) The Board may for good cause
authorize or direct the parties to address
patentability issues that arise in the
course of the derivation proceeding.

§42.401

In addition to the definitions in
§42.2, the following additional
definitions apply to proceedings under
this subpart:

Agreement or understanding under 35
U.S.C. 135(e) means settlement for the
purposes of §42.74.

Applicant includes a reissue
applicant.

Application includes both an
application for an original patent and an
application for a reissued patent.

Petitioner means a patent applicant
who petitions for a determination that
another party named in an earlier-filed
patent application allegedly derived a
claimed invention from an inventor
named in the petitioner’s application
and filed the earlier application without
authorization.

Respondent means a party other than
the petitioner.

Definitions.

§42.402 Who may file a petition for a
derivation proceeding.

An applicant for patent may file a
petition to institute a derivation
proceeding in the Office.

§42.403 Time for filing.

A petition for a derivation proceeding
must be filed within one year after the
first publication of a claim to an
invention that is the same or
substantially the same as the earlier
application’s claim to the allegedly
derived invention.
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§42.404 Derivation fee.
(a) A derivation fee set forth in
§42.15(c) must accompany the petition.
(b) No filing date will be accorded to
the petition until payment is complete.

§42.405 Content of petition.

(a) Grounds for standing. The petition
must:

(1) Demonstrate compliance with
§§42.402 and 42.403; and

(2) Show that the petitioner has at
least one claim that is:

(i) The same or substantially the same
as the respondent’s claimed invention;
and

(ii) Not patentably distinct from the
invention disclosed to the respondent.

(b) In addition to the requirements of
§§42.8 and 42.22, the petition must:

(1) Provide sufficient information to
identify the application or patent for
which the petitioner seeks a derivation
proceeding;

(2) Demonstrate that an invention was
derived from an inventor named in the
petitioner’s application and, without
authorization, the earliest application
claiming such invention was filed; and

(3) For each of the respondent’s
claims to the derived invention,

(i) Show why the claimed invention is
not patentably distinct from the
invention disclosed to the respondent,
and

(ii) Identify how the claim is to be
construed. Where the claim to be
construed contains a means-plus-
function or step-plus-function limitation
as permited under 35 U.S.C. 112, sixth
paragraph, the construction of the claim
must identify the specific portions of
the specification that describe the
structure, material, or acts
corresponding to each claimed function.

(c) Sufficiency of showing. A
derivation showing is not sufficient
unless it is supported by substantial
evidence, including at least one affidavit
addressing communication of the
derived invention and lack of
authorization that, if unrebutted, would
support a determination of derivation.
The showing of communication must be
corroborated.

§42.406 Service of petition.

In addition to the requirements of
§42.6, the petitioner must serve the
petition and exhibits relied upon in the
petition as follows:

(a) The petition and supporting
evidence must be served at the
correspondence address of record for
the earlier application. The petitioner
may additionally serve the petition and
supporting evidence on the respondent
at any other address known to the
petitioner as likely to effect service.

(b) If the petitioner cannot effect
service of the petition and supporting
evidence at the correspondence address
of record for the subject application or
patent, the petitioner must immediately
contact the Board to discuss alternate
modes of service.

§42.407 Filing date.

(a) Complete petition. A petition to
institute a derivation proceeding will
not be accorded a filing date until the
petition satisfies all of the following
requirements:

(1) Complies with §42.405,

(2) Service of the petition on the
correspondence address of record as
provided in §42.406, and

(3) Is accompanied by the fee to
institute required in § 42.15(c).

(b) Incomplete request. Where the
petitioner files an incomplete request,
no filing date will be accorded, and the
Office will dismiss the request if the
deficiency in the request is not
corrected within the earlier of either one
month from notice of the incomplete
request, or the expiration of the
statutory deadline in which to file a
petition for derivation.

Instituting Derivation Proceeding

§42.408 Institution of derivation
proceeding.

(a) An administrative patent judge
institutes, and may as necessary
reinstitute, the derivation proceeding on
behalf of the Director.

(b) Additional derivation proceeding.
The petitioner may suggest the addition
of a patent or application to the
derivation proceeding. The suggestion
should make the showings required
under §42.405 of this part and explain
why the suggestion could not have been
made in the original petition.

After Institution of Derivation
Proceeding

§42.409 Settlement agreements.

An agreement or understanding under
35 U.S.C. 135(e) is a settlement for the
purposes of § 42.74.

§42.410 Arbitration.

(a) Parties may resort to binding
arbitration to determine any issue. The
Office is not a party to the arbitration.
The Board is not bound by, and may
independently determine, any question
of patentability.

(b) The Board will not set a time for,
or otherwise modify the proceeding for,
an arbitration unless:

(1) It is to be conducted according to
Title 9 of the United States Code;

(2) The parties notify the Board in
writing of their intention to arbitrate;

(3) The agreement to arbitrate:

(i) Is in writing;

(ii) Specifies the issues to be
arbitrated;

(iii) Names the arbitrator, or provides
a date not more than 30 days after the
execution of the agreement for the
selection of the arbitrator;

(iv) Provides that the arbitrator’s
award shall be binding on the parties
and that judgment thereon can be
entered by the Board;

(v) Provides that a copy of the
agreement is filed within 20 days after
its execution; and

(vi) provides that the arbitration is
completed within the time the Board
sets.

(c) The parties are solely responsible
for the selection of the arbitrator and the
conduct of the arbitration.

(d) The Board may determine issues
the arbitration does not resolve.

(e) The Board will not consider the
arbitration award unless it:

(1) Is binding on the parties;

(2) Is in writing;

(3) States in a clear and definite
manner each issue arbitrated and the
disposition of each issue; and

(4) Is filed within 20 days of the date
of the award.

(f) Once the award is filed, the parties
to the award may not take actions
inconsistent with the award. If the
award is dispositive of the contested
subject matter for a party, the Board may
enter judgment as to that party.

§42.411 Common interests in the
invention.

The Board may decline to institute, or
if already instituted the Board may issue
judgment in, a derivation proceeding
between an application and a patent or
another application that are commonly
owned.

§42.412 Public availability of Board
records

(a) Publication—(1) Generally. Any
Board decision is available for public
inspection without a party’s permission
if rendered in a file open to the public
pursuant to § 1.11 of this chapter or in
an application that has been published
in accordance with §§1.211 to 1.221 of
this chapter. The Office may
independently publish any Board
decision that is available for public
inspection.

(2) Determination of special
circumstances. Any Board decision not
publishable under paragraph (a)(1) of
this section may be published or made
available for public inspection if the
Director believes that special
circumstances warrant publication and
a party does not petition within two
months after being notified of the
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intention to make the decision public,
objecting in writing on the ground that
the decision discloses the objecting
party’s trade secret or other confidential
information and stating with specificity
that such information is not otherwise
publicly available.

(b) Record of proceeding. (1) The
record of a Board proceeding is
available to the public, unless a patent
application not otherwise available to
the public is involved.

(2) Notwithstanding paragraph (b)(1)
of this section, after a final Board
decision in or judgment in a Board
proceeding, the record of the Board
proceeding will be made available to the
public if any involved file is or becomes
open to the public under § 1.11 of this
title or an involved application is or
becomes published under §§1.211 to
1.221 of this chapter.

Dated: January 31, 2012.
David J. Kappos,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 2012-2535 Filed 2—9-12; 8:45 am]
BILLING CODE 3510-16-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Part 42

[Docket No. PTO-P-2011-0083]

RIN 0651-AC71

Changes to Implement Inter Partes
Review Proceedings

AGENCY: United States Patent and
Trademark Office, Commerce.
ACTION: Notice of proposed rulemaking.

SUMMARY: The United States Patent and
Trademark Office (Office or USPTO)
proposes new rules to implement the
provisions of the Leahy-Smith America
Invents Act that create a new inter
partes review proceeding to be
conducted before the Patent Trial and
Appeal Board (Board). These provisions
of the Leahy-Smith America Invents Act
will take effect on September 16, 2012,
one year after the date of enactment, and
apply to any patent issued before, on, or
after the effective date.

DATES: The Office solicits comments
from the public on this proposed
rulemaking. Written comments must be
received on or before April 10, 2012 to
ensure consideration.

ADDRESSES: Comments should be sent
by electronic mail message over the
Internet addressed to:

inter partes_review@uspto.gov.

Comments may also be submitted by
postal mail addressed to: Mail Stop
Patent Board, Director of the United
States Patent and Trademark Office,
P.O. Box 1450, Alexandria, VA 22313—
1450, marked to the attention of “Lead
Judge Michael Tierney, Inter partes
Review Proposed Rules.”

Comments may also be sent by
electronic mail message over the
Internet via the Federal eRulemaking
Portal. See the Federal eRulemaking
Portal Web site (http://
www.regulations.gov) for additional
instructions on providing comments via
the Federal eRulemaking Portal.

Although comments may be
submitted by postal mail, the Office
prefers to receive comments by
electronic mail message over the
Internet because sharing comments with
the public is more easily accomplished.
Electronic comments are preferred to be
submitted in plain text, but also may be
submitted in ADOBE® portable
document format or MICROSOFT
WORD® format. Comments not
submitted electronically should be
submitted on paper in a format that
facilitates convenient digital scanning
into ADOBE® portable document
format.

The comments will be available for
public inspection at the Board of Patent
Appeals and Interferences, currently
located in Madison East, Ninth Floor,
600 Dulany Street, Alexandria, Virginia.
Comments also will be available for
viewing via the Office’s Internet Web
site (http://www.uspto.gov). Because
comments will be made available for
public inspection, information that the
submitter does not desire to make
public, such as an address or phone
number, should not be included in the
comments.

FOR FURTHER INFORMATION CONTACT:
Michael Tierney, Lead Administrative
Patent Judge, Scott Boalick, Lead
Administrative Patent Judge, Robert
Clarke, Administrative Patent Judge,
and Lynn Kryza, Senior Administrator,
Board of Patent Appeals and
Interferences, by telephone at (571) 272—
9797.

SUPPLEMENTARY INFORMATION: On
September 16, 2011, the Leahy-Smith
America Invents Act was enacted into
law (Pub. L. 112-29, 125 Stat. 284
(2011)). The purpose of the Leahy-Smith
America Invents Act and these proposed
regulations is to establish a more
efficient and streamlined patent system
that will improve patent quality and
limit unnecessary and
counterproductive litigation costs. The
preamble of this notice sets forth in
detail the procedures by which the

Board will conduct inter partes review
proceedings. The USPTO is engaged in
a transparent process to create a timely,
cost-effective alternative to litigation.
Moreover, the rulemaking process is
designed to ensure the integrity of the
trial procedures. See 35 U.S.C. 316(b), as
amended. The proposed rules would
provide a set of rules relating to Board
trial practice for inter partes review.
Section 6 of the Leahy-Smith America
Invents Act is entitled “POST-GRANT
REVIEW PROCEEDINGS” (Pub. L. 112—
29, 125 Stat. 284, 299-305 (2011)).
Section 6(a) of the Leahy-Smith America
Invents Act, entitled “INTER PARTES
REVIEW,” amends chapter 31 of title 35,
United States Code, also entitled
“INTER PARTES REVIEW.” In
particular, section 6(a) of the Leahy-
Smith America Invents Act amends 35
U.S.C. 311-318 and adds 35 U.S.C. 319.
Section 6(a) of the Leahy-Smith
America Invents Act amends 35 U.S.C.
311, entitled “Inter partes review.” 35
U.S.C. 311(a), as amended, will provide
that, subject to the provisions of chapter
31 of title 35, United States Code, a
person who is not the owner of a patent
may file a petition with the Office to
institute an inter partes review of the
patent. 35 U.S.C. 311(a), as amended,
will also provide that the Director will
establish, by regulation, fees to be paid
by the person requesting the review, in
such amounts as the Director
determines to be reasonable,
considering the aggregate costs of the
review. 35 U.S.C. 311(b), as amended,
will provide that a petitioner in an inter
partes review may request to cancel as
unpatentable one or more claims of a
patent only on a ground that could be
raised under 35 U.S.C. 102 or 103 and
only on the basis of prior art consisting
of patents or printed publications. 35
U.S.C. 311(c), as amended, will provide
that a petition for inter partes review
may be filed after the later of either: (1)
the date that is nine months after the
grant of a patent or issuance of a reissue
of a patent; or (2) if a post-grant review
is instituted under chapter 32 of title 35,
United States Code, the date of the
termination of that post-grant review.
The grounds for seeking an inter
partes review will be limited compared
with post-grant review. The grounds for
seeking inter partes review are limited
to issues raised under 35 U.S.C. 102 or
103 and only on the basis of prior art
consisting of patents or printed
publications. In contrast, the grounds
for seeking post-grant review include
any ground that could be raised under
35 U.S.C. 282(b)(2) or (3). Such grounds
for post-grant review include grounds
that could be raised under 35 U.S.C. 102
or 103 including those based on prior
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art consisting of patents or printed
publications. Other grounds available
for post-grant review include 35 U.S.C.
101 and 112, with the exception of
compliance with the best mode
requirement.

Section 6(a) of the Leahy-Smith
America Invents Act amends 35 U.S.C.
312, entitled “Petitions.” 35 U.S.C.
312(a), as amended, will provide that a
petition filed under 35 U.S.C. 311, as
amended, may be considered only if
certain conditions are met. First, the
petition must be accompanied by
payment of the fee established by the
Director under 35 U.S.C. 311, as
amended. Second, the petition must
identify all real parties in interest.
Third, the petition must identify, in
writing and with particularity, each
claim challenged, the grounds on which
the challenge to each claim is based,
and the evidence that supports the
grounds for the challenge to each claim,
including: (A) Copies of patents and
printed publications that the petitioner
relies upon in support of the petition
and (B) affidavits or declarations of
supporting evidence and opinions, if the
petitioner relies on expert opinions.
Fourth, the petition must provide such
other information as the Director may
require by regulation. Fifth, the
petitioner must provide copies of any of
the documents required under
paragraphs (2), (3), and (4) of 35 U.S.C.
312(a) to the patent owner or, if
applicable, the designated
representative of the patent owner. 35
U.S.C. 312(b), as amended, will provide
that, as soon as practicable after the
receipt of a petition under 35 U.S.C.
311, as amended, the Director will make
the petition available to the public.

Section 6(a) of the Leahy-Smith
America Invents Act amends 35 U.S.C.
313, entitled “Preliminary response to
petition.” 35 U.S.C. 313, as amended,
will provide that, if an inter partes
review petition is filed under 35 U.S.C.
311, as amended, within a time period
set by the Director, the patent owner has
the right to file a preliminary response
to the petition that sets forth reasons
why no inter partes review should be
instituted based upon the failure of the
petition to meet any requirement of
chapter 31 of title 35, United States
Code.

Section 6(a) of the Leahy-Smith
America Invents Act amends 35 U.S.C.
314, entitled “Institution of inter partes
review.” 35 U.S.C. 314(a), as amended,
will provide that the Director may not
authorize an inter partes review to be
instituted, unless the Director
determines that the information
presented in the petition filed under 35
U.S.C. 311 and any response filed under

35 U.S.C. 313 shows that there is a
reasonable likelihood that the petitioner
would prevail with respect to at least
one of the claims challenged in the
petition. 35 U.S.C. 314(b), as amended,
will provide that the Director will
determine whether to institute an inter
partes review under chapter 31 of title
35, United States Code, pursuant to a
petition filed under 35 U.S.C. 311, as
amended, within three months after: (1)
Receiving a preliminary response to the
petition under 35 U.S.C. 313, as
amended; or (2) if no such preliminary
response is filed, the last date on which
such response may be filed. 35 U.S.C.
314(c), as amended, will provide that
the Director will notify the petitioner
and patent owner, in writing, of the
Director’s determination under 35
U.S.C. 314(a), and will make the notice
available to the public as soon as is
practicable. 35 U.S.C. 314(c), as
amended, will also provide that the
notice will include the date on which
the review will commence. 35 U.S.C.
314(d), as amended, will provide that
the determination by the Director
whether to institute an inter partes
review under 35 U.S.C. 314 will be final
and nonappealable.

Section 6(a) of the Leahy-Smith
America Invents Act amends 35 U.S.C.
315, entitled ‘“Relation to other
proceedings or actions.” 35 U.S.C.
315(a)(1), as amended, will provide that
an inter partes review may not be
instituted if, before the date on which
the petition for review is filed, the
petitioner or real party in interest filed
a civil action challenging the validity of
a claim of the patent. 35 U.S.C.
315(a)(2), as amended, will provide for
an automatic stay of a civil action
brought by the petitioner or real party in
interest challenging the validity of a
claim of the patent and filed on or after
the date on which the petition for inter
partes review was filed, until certain
specified conditions are met. 35 U.S.C.
315(a)(3), as amended, will provide that
a counterclaim challenging the validity
of a claim of a patent does not constitute
a civil action challenging the validity of
a claim of a patent for purposes of 35
U.S.C. 315(a), as amended.

35 U.S.C. 315(b), as amended, will
provide that an inter partes review may
not be instituted if the petition
requesting the proceeding is filed more
than one year after the date on which
the petitioner, real party in interest, or
privy of the petitioner is served with a
complaint alleging infringement of the
patent. However, the time limitation set
forth in 35 U.S.C. 315(b), as amended,
will not apply to a request for joinder
under 35 U.S.C. 315(c), as amended.

35 U.S.C. 315(c), as amended, will
provide that if the Director institutes an
inter partes review, the Director may, in
the Director’s discretion, join as a party
to that inter partes review any person
who properly files a petition under 35
U.S.C. 311 that the Director, after
receiving a preliminary response under
35 U.S.C. 313 or the expiration of the
time for filing such a response,
determines warrants the institution of
an inter partes review under 35 U.S.C.
314.

35 U.S.C. 315(d), as amended, will
provide that, notwithstanding 35 U.S.C.
135(a), as amended, 251, and 252, and
chapter 30 of title 35, United States
Code, during the pendency of an inter
partes review, if another proceeding or
matter involving the patent is before the
Office, the Director may determine the
manner in which the inter partes review
or other proceeding or matter may
proceed, including providing for stay,
transfer, consolidation, or termination of
any such matter or proceeding.

35 U.S.C. 315(e)(1), as amended, will
provide that the petitioner in an inter
partes review of a claim in a patent
under chapter 31 of title 35, United
States Code, that results in a final
written decision under 35 U.S.C. 318(a),
or the real party in interest or privy of
the petitioner, may not request or
maintain a proceeding before the Office
with respect to that claim on any ground
that the petitioner raised or reasonably
could have raised during that inter
partes review. 35 U.S.C. 315(e)(2), as
amended, will provide for estoppel
against an inter partes review petitioner,
or the real party in interest or privy of
the petitioner, in certain civil actions
and certain other proceedings before the
International Trade Commission if that
inter partes review results in a final
written decision under 35 U.S.C. 318(a).

Section 6(a) of the Leahy-Smith
America Invents Act amends 35 U.S.C.
316, entitled “Conduct of inter partes
review.” 35 U.S.C. 316(a), as amended,
will provide that the Director will
prescribe regulations: (1) Providing that
the file of any proceeding under chapter
31 of title 35, United States Code, will
be made available to the public, except
that any petition or document filed with
the intent that it be sealed will, if
accompanied by a motion to seal, be
treated as sealed pending the outcome
of the ruling on the motion; (2) setting
forth the standards for the showing of
sufficient grounds to institute a review
under 35 U.S.C. 314(a); (3) establishing
procedures for the submission of
supplemental information after the
petition is filed; (4) establishing and
governing inter partes review under
chapter 31 of title 35, United States
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Code, and the relationship of such
review to other proceedings under title
35, United States Code; (5) setting forth
standards and procedures for discovery
of relevant evidence, including that
such discovery will be limited to: (A)
The deposition of witnesses submitting
affidavits or declarations, and (B) what
is otherwise necessary in the interest of
justice; (6) prescribing sanctions for
abuse of discovery, abuse of process, or
any other improper use of the
proceeding, such as to harass or to cause
unnecessary delay or an unnecessary
increase in the cost of the proceeding;
(7) providing for protective orders
governing the exchange and submission
of confidential information; (8)
providing for the filing by the patent
owner of a response to the petition
under 35 U.S.C. 313, as amended, after
an inter partes review has been
instituted, and require that the patent
owner file with such response, through
affidavits or declarations, any additional
factual evidence and expert opinions on
which the patent owner relies in
support of the response; (9) setting forth
standards and procedures for allowing
the patent owner to move to amend the
patent under 35 U.S.C. 316(d), as
amended, to cancel a challenged claim
or propose a reasonable number of
substitute claims, and ensure that any
information submitted by the patent
owner in support of any amendment
entered under 35 U.S.C. 316(d), as
amended, is made available to the
public as part of the prosecution history
of the patent; (10) providing either party
with the right to an oral hearing as part
of the proceeding; (11) requiring that the
final determination in an inter partes
review will be issued not later than one
year after the date on which the Director
notices the institution of a review under
chapter 31 of title 35, United States
Code, except that the Director may, for
good cause shown, extend the one-year
period by not more than six months,
and may adjust the time periods in this
paragraph in the case of joinder under
35 U.S.C. 315(c), as amended; (12)
setting a time period for requesting
joinder under 35 U.S.C. 315(c), as
amended; and (13) providing the
petitioner with at least one opportunity
to file written comments within a time
period established by the Director.

35 U.S.C. 316(b), as amended, will
provide that in prescribing regulations
under 35 U.S.C. 316, the Director will
consider the effect of any such
regulation on the economy, the integrity
of the patent system, the efficient
administration of the Office, and the
ability of the Office to complete timely

proceedings instituted under chapter 31
of title 35, United States Code.

35 U.S.C. 316(c), as amended, will
provide that the Patent Trial and Appeal
Board will, in accordance with 35
U.S.C. 6, conduct each inter partes
review instituted under chapter 31 of
title 35, United States Code.

35 U.S.C. 316(d)(1), as amended, will
provide that during an inter partes
review instituted under chapter 31 of
title 35, United States Code, the patent
owner may file one motion to amend the
patent in one or more of the following
ways: (A) Cancel any challenged patent
claim; and (B) for each challenged
claim, propose a reasonable number of
substitute claims. 35 U.S.C. 316(d)(2), as
amended, provides that additional
motions to amend may be permitted
upon the joint request of the petitioner
and the patent owner to materially
advance the settlement of a proceeding
under 35 U.S.C. 317, as amended, or as
permitted by regulations prescribed by
the Director. 35 U.S.C. 316(d)(3), as
amended, will provide that an
amendment under 35 U.S.C. 316(d) may
not enlarge the scope of the claims of
the patent or introduce new matter.

35 U.S.C. 316(e), as amended, will
provide that in an inter partes review
instituted under chapter 31 of title 35,
United States Code, the petitioner has
the burden of proving a proposition of
unpatentability by a preponderance of
the evidence.

Section 6(a) of the Leahy-Smith
America Invents Act amends 35 U.S.C.
317, entitled “‘Settlement.” 35 U.S.C.
317(a), as amended, will provide that an
inter partes review instituted under
chapter 31 of title 35, United States
Code, will be terminated with respect to
any petitioner upon the joint request of
the petitioner and the patent owner,
unless the Office has decided the merits
of the proceeding before the request for
termination is filed. 35 U.S.C. 317(a), as
amended, will also provide that if the
inter partes review is terminated with
respect to a petitioner under 35 U.S.C.
317, no estoppel under 35 U.S.C. 315(e),
as amended, will attach to the
petitioner, or to the real party in interest
or privy of the petitioner, on the basis
of that petitioner’s institution of that
inter partes review. 35 U.S.C. 317(a), as
amended, will further provide that if no
petitioner remains in the inter partes
review, the Office may terminate the
review or proceed to a final written
decision under 35 U.S.C. 318(a).

35 U.S.C. 317(b), as amended, will
provide that any agreement or
understanding between the patent
owner and a petitioner, including any
collateral agreements referred to in the
agreement or understanding, made in

connection with, or in contemplation of,
the termination of an inter partes review
under 35 U.S.C. 317 will be in writing
and a true copy of such agreement or
understanding will be filed in the Office
before the termination of the inter partes
review as between the parties. 35 U.S.C.
317(b), as amended, will also provide
that at the request of a party to the
proceeding, the agreement or
understanding will be treated as
business confidential information, will
be kept separate from the file of the
involved patents, and will be made
available only to Federal Government
agencies on written request, or to any
person on a showing of good cause.

Section 6(a) of the Leahy-Smith
America Invents Act amends 35 U.S.C.
318, entitled ‘“Decision of the Board.”
35 U.S.C. 318(a), as amended, will
provide that if an inter partes review is
instituted and not dismissed under
chapter 31 of title 35, United States
Code, the Patent Trial and Appeal Board
will issue a final written decision with
respect to the patentability of any patent
claim challenged by the petitioner and
any new claim added under 35 U.S.C.
316(d). 35 U.S.C. 318(b), as amended,
will provide that if the Patent Trial and
Appeal Board issues a final written
decision under 35 U.S.C. 318(a) and the
time for appeal has expired or any
appeal has terminated, the Director will
issue and publish a certificate canceling
any claim of the patent finally
determined to be unpatentable,
confirming any claim of the patent
determined to be patentable, and
incorporating in the patent by operation
of the certificate any new or amended
claim determined to be patentable. 35
U.S.C. 318(c), as amended, will provide
that any proposed amended or new
claim determined to be patentable and
incorporated into a patent following an
inter partes review under chapter 31 of
title 35, United States Code, will have
the same effect as that specified in 35
U.S.C. 252 for reissued patents on the
right of any person who made,
purchased, or used within the United
States, or imported into the United
States, anything patented by such
proposed amended or new claim, or
who made substantial preparation
therefor, before the issuance of a
certificate under 35 U.S.C. 318(b). 35
U.S.C. 318(d), as amended, will provide
that the Office will make available to the
public data describing the length of time
between the institution of, and the
issuance of a final written decision
under 35 U.S.C. 318(a), for each inter
partes review.

Section 6(a) of the Leahy-Smith
America Invents Act adds 35 U.S.C. 319,
entitled “Appeal.” 35 U.S.C. 319 will
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provide that a party dissatisfied with the
final written decision of the Patent Trial
and Appeal Board under 35 U.S.C.
318(a), as amended, may appeal the
decision pursuant to 35 U.S.C. 141-144.
35 U.S.C. 319 will also provide that any
party to the inter partes review will
have the right to be a party to the
appeal.

Section 6(c) of the Leahy-Smith
America Invents Act is entitled
“REGULATIONS AND EFFECTIVE
DATE.” Section 6(c)(1) of the Leahy-
Smith America Invents Act provides
that the Director will, not later than the
date that is one year after the date of the
enactment of the Leahy-Smith America
Invents Act, issue regulations to carry
out chapter 31 of title 35, United States
Code, as amended by section 6(a) of the
Leahy-Smith America Invents Act.

Section 6(c)(2)(A) of the Leahy-Smith
America Invents Act provides that the
amendments made by section 6(a) of the
Leahy-Smith America Invents Act will
take effect upon the expiration of the
one-year period beginning on the date of
the enactment of the Leahy-Smith
America Invents Act, and will apply to
any patent issued before, on, or after
that effective date.

Section 6(c)(2)(B) of the Leahy-Smith
America Invents Act provides that the
Director may impose a limit on the
number of inter partes reviews that may
be instituted under chapter 31 of title
35, United States Code, during each of
the first four one-year periods in which
the amendments made by section 6(a) of
the Leahy-Smith America Invents Act
are in effect, if such number in each
year equals or exceeds the number of
inter partes reexaminations that are
ordered under chapter 31 of title 35,
United States Code, in the last fiscal
year ending before the effective date of
the amendments made by section 6(a) of
the Leahy-Smith America Invents Act.

Section 6(c)(3) Leahy-Smith America
Invents Act provides a transition
provision for the granting, conduct, and
termination of inter partes
reexaminations on or after the effective
date of the Leahy-Smith America
Invents Act. The Office in a separate
rulemaking revised the rules governing
inter partes reexamination to implement
the transition provision that changes the
standard for granting a request for inter
partes reexamination, and to reflect the
termination of inter partes
reexamination effective September 16,
2012. See Revision of Standard for
Granting an Inter partes Reexamination
Request, 76 FR 59055 (Sept. 23, 2011)
(final rule).

Discussion of Specific Rules

This notice proposes new rules to
implement the provisions of the Leahy-
Smith America Invents Act for
instituting and conducting inter partes
review proceedings before the Patent
Trial and Appeal Board (Board). As
previously discussed, 35 U.S.C.
316(a)(4), as amended by the Leahy-
Smith America Invents Act, provides
that the Director will prescribe
regulations establishing and governing
inter partes review and the relationship
of the review to other proceedings under
title 35 of the United States Code. In
particular, this notice proposes to add a
new subpart B to 37 CFR part 42 to
provide rules specific to inter partes
review.

Additionally, the Office in a separate
rulemaking is proposing to add part 42,
(RIN 0651-AC70) including subpart A,
that would include a consolidated set of
rules relating to Board trial practice.
More specifically, the proposed subpart
A of part 42 would set forth the policies,
practices, and definitions common to all
trial proceedings before the Board. The
proposed rules in the instant notice and
discussion below may reference the
proposed rules in subpart A of part 42.
Furthermore, the Office in separate
rulemakings is proposing to add a new
subpart C to 37 CFR part 42 (RIN 0651—
AC72) to provide rules specific to post-
grant review, a new subpart D to 37 CFR
part 42 (RIN 0651-AC73; RIN 0651—
AC75) to provide rules specific to the
transitional program for covered
business method patents, and a new
subpart E to 37 CFR part 42 (RIN 0651—
AC74) to provide rules specific to
derivation.

Title 37 of the Code of Federal
Regulations, Chapter I, Part 42, Subpart
B, entitled “Inter partes Review” is
proposed to be added as follows:

Section 42.100: Proposed § 42.100
would set forth policy considerations
for inter partes review proceedings.

Proposed §42.100(a) would provide
that an inter partes review is a trial and
subject to the rules set forth in subpart
A of title 42, Code of Federal
Regulations.

Proposed §42.100(b) would provide
that a claim in an unexpired patent shall
be given its broadest reasonable
construction in light of the specification
in which it appears. This proposed rule
would be consistent with longstanding
established principles of claim
construction before the Office. In re Am.
Acad. of Sci. Tech Ctr., 367 F.3d 1359,
1364 (Fed. Cir. 2004); In re Yamamoto,
740 F.2d 1569, 1571 (Fed. Cir. 1984). As
explained in Yamamoto, a party’s
ability to amend claims to avoid prior

art distinguishes Office proceedings
from district court proceedings and
justifies the difficult standard for claim
interpretation. Yamamoto, 740 F.2d at
1572.

Proposed §42.100(c) would provide a
one-year time frame for administering
the proceeding after institution, with up
to a six-month extension for good cause.
This proposed rule is consistent with 35
U.S.C. 316(a)(11), as amended, which
sets forth statutory time frames for inter
partes review.

Section 42.101: Proposed § 42.101
would provide who may file a petition
for inter partes review.

Proposed §42.101(a) would provide
that a party or real party in interest must
file a petition prior to the filing of a civil
action challenging the validity of a
claim of the patent. The proposed rule
would follow the statutory language of
35 U.S.C. 315(a), as amended, which
will provide that inter partes reviews
are barred by prior filing of such a civil
action.

Proposed §42.101(b) would provide
that a petition may not be filed more
than one year after the date on which
the petitioner, the petitioner’s real party
in interest, or a privy of the petitioner
was served with a complaint alleging
infringement. The proposed rule would
follow the statutory language of 35
U.S.C. 315(b), as amended, which will
provide a one-year time limit after date
of service of complaint.

Proposed §42.101(c) would provide
that a person may not file a petition
where the petitioner, the petitioner’s
real party in interest, or a privy of the
petitioner is estopped from challenging
the claims. The proposed rule is
consistent with 35 U.S.C. 315(e)(1), as
amended, which will provide for
estoppel arising from a final written
decision in an inter partes review. The
proposed rule is also consistent with 35
U.S.C. 325(e)(1), which will provide for
estoppel arising from a final written
decision in a post-grant review or a
covered business method review.

Section 42.102: Proposed § 42.102
would provide a timeliness requirement
for filing an inter partes review petition.

Proposed §42.102(a) would provide
that a petition for inter partes review
must be filed consistent with the
requirements set forth in 35 U.S.C.
311(c), as amended. Petitions requesting
the institution of an inter partes review
that are filed nine months after the grant
of the patent or of the issuance of the
reissue patent, but prior to the
institution of a post-grant review would
be considered timely filed.
Additionally, petitions filed after
termination of a post-grant review
would be considered timely.
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Proposed § 42.102(b) would provide
that the Director may set a limit on the
number of inter partes reviews that may
be instituted during each of the first four
one-year periods after inter partes
review takes effect. This proposed rule
is consistent with section 6(c)(2)(B) of
the Leahy-Smith America Invents Act
(Pub. L. 112-29, 125 Stat. 284, 304
(2011)), which provides for graduated
implementation of inter partes reviews.
The Office however, does not expect to
limit the number of petitions at this
time.

Section 42.103: Proposed § 42.103
would set forth the fee requirement for
filing an inter partes review petition.

Proposed §42.103(a) would provide
that a fee under §42.15(a) must
accompany a petition for inter partes
review.

Proposed §42.103(b) would provide
that no filing date will be accorded until
full payment is received. This proposed
rule is consistent with 35 U.S.C.
312(a)(1), as amended, which will
provide that a petition may only be
considered if the petition is
accompanied by the payment of the fee
established by the Director.

Section 42.104: Proposed § 42.104
would provide for the content of
petitions to institute an inter partes
review. The proposed rule is consistent
with 35 U.S.C 312(a)(4), as amended,
which allows the Director to prescribe
regulations concerning the information
provided with the petition.

Proposed § 42.104(a) would provide
that a petition must demonstrate that
the petitioner has standing. To establish
standing, a petitioner, at a minimum,
must certify that the patent is available
for inter partes review and that the
petitioner is not barred or estopped from
requesting an inter partes review. This
proposed requirement would attempt to
ensure that a party has standing to file
the inter partes review and would help
prevent spuriously-instituted inter
partes reviews. Facially-improper
standing would be a basis for denying
the petition without proceeding to the
merits of the petition.

Proposed §42.104(b) would require
that the petition identify the precise
relief requested for the claims
challenged. Specifically, the proposed
rule would require that the petition
identify each claim being challenged,
the specific grounds on which each
claim is challenged, how the claims are
to be construed, why the claims as
construed are unpatentable under the
identified grounds, and the exhibit
numbers of the evidence relied upon
with a citation to the portion of the
evidence that is relied upon to support
the challenge. This proposed rule is

consistent with 35 U.S.C. 312(a)(3), as
amended, which requires that the
petition identify, in writing and with
particularity, each claim challenged, the
grounds on which the challenge to each
claim is based, and the evidence
supporting the challenge. It is also
consistent with 35 U.S.C. 312(a)(4), as
amended, which allows the Director to
require additional information as part of
the petition. The proposed rule would
provide an efficient means for
identifying the legal and factual basis
for satisfying the threshold for
instituting inter partes review and
would provide the patent owner with a
minimum level of notice as to the basis
for the challenge to the claims.

Proposed §42.104(c) would provide
that a petitioner seeking to correct
clerical or typographical mistakes in a
petition could file a motion to correct
the mistakes. The proposed rule would
also provide that the grant of such a
motion would not alter the filing date of
the petition.

Section 42.105: Proposed § 42.105
would provide petition and exhibit
service requirements in addition to the
service requirements of § 42.6.

Proposed §42.105(a) would require
that the petitioner serve the patent
owner at the correspondence address of
record for the subject patent and permits
service at any other address known to
the petitioner as likely to effect service
as well. Once a patent has issued,
communications between the Office and
the patent owner often suffer. Ray v.
Lehman, 55 F.3d 606 (Fed. Cir. 1995)
(patentee’s failure to maintain
correspondence address contributed to
failure to pay maintenance fee and
therefore expiration of the patent).
While the proposed rule requires service
at the correspondence address of record
in the patent, the petitioner will already
be in communication with the patent
owner in many cases at a better service
address than the correspondence
address of record for the subject patent.

Proposed §42.105(b) would address
the situation where service to the
official correspondence address of the
patent does not result in actual service
on the patent owner. When the
petitioner becomes aware of a service
problem, the petitioner would be
required to promptly advise the Board
of the problem. The petitioner might
then be required to certify that it is not
aware of any better address for service
of the patent owner. The Board may
authorize other forms of service, such as
service by publication in the Official
Gazette of the United States Patent and
Trademark Office or Federal Register.

Section 42.106: Proposed § 42.106
would provide for the filing date

requirements of an inter partes review
petition.

Proposed § 42.106(a) would provide
requirements for a complete petition. 35
U.S.C. 312(a), as amended, states that a
petition may only be considered when
the petition identifies all the real parties
in interest, when a copy of the petition
is provided to the patent owner or the
owner’s representative and the petition
is accompanied by the fee established
by the Director. Consistent with the
statute, the proposed rule would require
that a petition to institute an inter partes
review will not be accorded a filing date
until the petition: (1) Complies with
§42.104; (2) is served upon the patent
owner at the correspondence address of
record provided in § 42.105(a); and (3)
is accompanied by the fee set forth in
§42.15(a).

Proposed § 42.106(b) would provide
petitioners a one month time frame to
correct defective petitions to institute an
inter partes review. The proposed rule
is consistent with the requirement of 35
U.S.C. 312(a), as amended, that the
Board may not consider a petition that
fails to meet the statutory requirements
for a petition. In determining whether to
grant a filing date, the Board would
review the petitions for procedural
compliance. Where a procedural defect
is noted, e.g., failure to state the claims
being challenged, the Board would
notify the petitioner that the petition
was incomplete and identify any non-
compliance issues.

Section 42.107: Proposed § 42.107
would set forth the procedure in which
the patent owner may file a preliminary
response.

Proposed §42.107(a) would provide
that the patent owner may file a
preliminary response to the petition.
The rule is consistent with 35 U.S.C.
313, as amended, which provides for
such a response.

Proposed § 42.107(b) would provide
that the due date for the preliminary
response to petition is no later than two
months from the date of the notice that
the request to institute an inter partes
review has been granted a filing date.
This proposed rule is consistent with 35
U.S.C. 313, as amended, which provides
that the Director shall set a time period
for filing the preliminary patent owner
response.

Under 35 U.S.C. 314(b), as amended,
the Board has three months from the
filing of the preliminary patent owner
response, or three months from the date
such a response was due, to determine
whether to institute the review. A patent
owner seeking a shortened period for
such a determination may wish to file
a preliminary patent owner response
well before the date the preliminary
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patent owner response is due, including
filing a paper stating that no preliminary
patent owner response will be filed. No
adverse inferences will be drawn where
a patent owner elects not to file a
response or elects to waive the response.

Proposed §42.107(c) would provide
that the preliminary patent owner
response would not be allowed to
present new testimony evidence, for
example, expert witness testimony on
patentability. 35 U.S.C. 313, as
amended, will provide that a
preliminary patent owner response set
forth reasons why no inter partes review
should be instituted. In contrast, 35
U.S.C. 316(a)(8), as amended, provides
for a patent owner response after
institution and requires the
presentation, through affidavits or
declarations, of any additional factual
evidence and expert opinions on which
the patent owner relies in support of the
response. The difference in statutory
language demonstrates that 35 U.S.C.
313, as amended, does not require the
presentation of evidence in the form of
testimony in support of a preliminary
patent owner response and the proposed
rule reflects this distinction. In certain
instances, however, a patent owner may
be granted additional discovery before
filing their preliminary response and
submit any testimonial evidence
obtained through the discovery. For
example, additional discovery may be
authorized where patent owner raises
sufficient concerns regarding the
petitioner’s certification of standing.

Proposed §42.107(d) would provide
that the preliminary patent owner
response would not be allowed to
include any amendment. See proposed
§42.121 for filing a motion to amend the
patent after an inter partes review has
been instituted.

Proposed §42.107(e) would provide
that the patent owner may file a
statutory disclaimer under 35 U.S.C.
253(a) in compliance with §1.321(a),
disclaiming one or more claims in the
patent, and no inter partes review will
be instituted based on disclaimed
claims.

Section 42.108: Proposed § 42.108
would provide for the institution of an
inter partes review.

35 U.S.C. 314(a), as amended, states
that the Director may not authorize an
inter partes review to be instituted,
unless the Director determines that the
information in the petition, and any
preliminary patent owner response,
shows that there is a reasonable
likelihood of success that the petitioner
would prevail with respect to at least
one of the claims challenged in the
petition. Proposed § 42.108 is consistent
with this statutory requirement and

identifies how the Board may authorize
such a review to proceed.

Proposed §42.108(a) would provide
that the Board may authorize the review
to proceed on all or some of the
challenged claims and on all or some of
the grounds of unpatentability asserted
for each claim. Specifically, in
instituting the review, the Board would
authorize the review to proceed on the
challenged claims for which the
threshold requirements for the
proceeding have been met. The Board
will identify which of the grounds the
review will proceed upon on a claim-by-
claim basis. Any claim or issue not
included in the authorization for review
is not part of the review. The Office
intends to publish a notice of the
institution of an inter partes review in
the Official Gazette.

Proposed §42.108(b) would provide
that the Board, prior to institution of a
review, may deny some or all grounds
for unpatentability on some or all of the
challenged claims. This proposed rule is
consistent with the efficient
administration of the Office, which is a
consideration in prescribing inter partes
review regulations under 35 U.S.C.
316(b), as amended.

Proposed §42.108(c) would provide
that the institution is based on a
reasonable likelihood standard and is
consistent with the requirements of 35
U.S.C. 314(a), as amended. A reasonable
likelihood standard is a somewhat
flexible standard that allows the judge
room for the exercise of judgment.

Section 42.120: Proposed § 42.120
would set forth the procedure in which
the patent owner may file a patent
OWNner response.

Proposed §42.120(a) would provide
for a patent owner response and is
consistent with the requirements of 35
U.S.C. 316(a)(8), as amended.

Proposed §42.120(b) would provide
that if no time for filing a patent owner
response to a petition is provided in a
Board order, the default time for filing
the response would be two months from
the date the inter partes review was
instituted. The Board’s experience with
patent owner responses is that two
months provides a sufficient amount of
time to respond in a typical case,
especially as the patent owner would
already have been provided two months
to file a preliminary patent owner
response prior to institution of the inter
partes review. Additionally, the
proposed time for response is consistent
with the requirement that the trial be
conducted such that a final decision is
rendered within one year of the
institution of the review. 35 U.S.C.
316(a)(11), as amended.

Section 42.121: Proposed §42.121
would provide a procedure for a patent
owner to file motions to amend the
patent.

Proposed §42.121(a) would make it
clear that the first motion to amend
need not be authorized by the Board. If
the motion complies with the timing
and procedural requirements, the
motion would be entered. Additional
motions to amend would require prior
Board authorization. All motions to
amend, even if entered, will not
automatically result in entry of the
proposed amendment into the patent.

The requirement to consult the Board
reflects the Board’s need to regulate the
substitution of claims and the
amendment of the patent to control
unnecessary proliferation of issues and
abuses. The proposed rule aids in the
efficient administration of the Office
and the timely completion of the review
under 35 U.S.C. 316(b), as amended.

Proposed §42.121(b) would provide
that a motion to amend the claims must
set forth: (1) The support in the original
disclosure of the patent for each claim
that is added or amended, and (2) the
support in an earlier filed disclosure for
each claim for which benefit of the
filing date of the earlier filed disclosure
is sought.

Proposed §42.121(c) would provide
that a motion to amend the claims will
not be authorized where the amendment
does not respond to the ground of
unpatentability involved in the trial or
seeks to enlarge the scope of the claims
or introduce new matter. The proposed
rule aids the efficient administration of
the Office and the timely completion of
the review under 35 U.S.C. 316(b), as
amended, and also is consistent with 35
U.S.C. 316(d)(3), as amended, which
prohibits enlarging the scope of the
claims or introducing new matter.

Under the proposed rules, a patent
owner may request filing more than one
motion to amend its claims during the
course of the proceeding. Additional
motions to amend may be permitted
upon a demonstration of good cause by
the patent owner. In considering
whether good cause is shown, the Board
will take into account how the filing of
such motions would impact the timely
completion of the proceeding and the
additional burden placed on the
petitioner. Specifically, belated motions
to amend may cause the integrity and
efficiency of the review to suffer as the
petitioner may be required to devote
significant time and resources on claims
that are of constantly changing scope.
Further, due to time constraints,
motions to amend late in the process
may not provide a petitioner a full and
fair opportunity to respond to the newly
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presented subject matter. Accordingly,
the longer a patent owner waits to
request authorization to file an
additional motion to amend, the higher
the likelihood the request will be
denied. Similarly, motions to amend
may be permitted upon a joint request
of the petitioner and the patent owner
to advance settlement where the motion
does not jeopardize the ability of the
Office to timely complete the
proceeding.

Section 42.122: Proposed § 42.122
would prescribe a rule consistent with
the requirements of 35 U.S.C. 315(d), as
amended, regarding multiple
proceedings involving the subject
patent. When there is a question of a
stay concerning a matter for which a
statutory time period is running in one
of the proceedings, it is expected that
the Director would be consulted prior to
issuance of a stay, given that the stay
would impact the ability of the Office to
meet the statutory deadline. For
example, it is expected that the Board
would consult the Director prior to the
issuance of a stay in an ex parte
reexamination proceeding where the
three month statutory time period under
35 U.S.C. 303 is running.

Section 42.123: Proposed §42.123
would provide for the filing of
supplemental information. 35 U.S.C.
316(a)(3), as amended, provides that the
Director will establish regulations
establishing procedures for filing
supplemental information after the
petition is filed. 35 U.S.C. 314(a), as
amended, provides that the institution
of an inter partes review is based upon
the information filed in the petition
under 35 U.S.C. 311 and any response
filed under 35 U.S.C. 313, as amended.
As the institution of the inter partes
review is not based upon supplemental
information, the proposed rule would
provide that motions identifying
supplemental information be filed after
the institution of the inter partes review.

Rulemaking Considerations

A. Administrative Procedure Act
(APA): This notice proposes rules of

practice concerning the procedure for
requesting an inter partes review, and
the trial process after initiation of such
a review. The changes being proposed
in this notice do not change the
substantive criteria of patentability.
These proposed changes involve rules of
agency practice and procedure and/or
interpretive rules. See Bachow
Commc’ns Inc. v. FCC, 237 F.3d 683,
690 (DC Cir. 2001) (rules governing an
application process are procedural
under the Administrative Procedure
Act); Inova Alexandria Hosp. v. Shalala,
244 F.3d 342, 350 (4th Cir. 2001) (rules
for handling appeals were procedural
where they did not change the
substantive standard for reviewing
claims); Nat’l Org. of Veterans’
Advocates v. Sec’y of Veterans Affairs,
260 F.3d 1365, 1375 (Fed. Cir. 2001)
(rule that clarifies interpretation of a
statute is interpretive).

Accordingly, prior notice and
opportunity for public comment are not
required pursuant to 5 U.S.C. 553(b) or
(c) (or any other law), and thirty-day
advance publication is not required
pursuant to 5 U.SC. 553(d) (or any other
law). See Cooper Techs. Co. v. Dudas,
536 F.3d 1330, 1336—37 (Fed. Cir. 2008)
(stating that 5 U.S.C. 553, and thus 35
U.S.C. 2(b)(2)(B), does not require notice
and comment rule making for
“interpretative rules, general statements
of policy, or rules of agency
organization, procedure, or practice”)
(quoting 5 U.S.C. 553(b)(A)). The Office,
however, is publishing these changes
and the Initial Regulatory Flexibility Act
analysis, below, for comment as it seeks
the benefit of the public’s views on the
Office’s proposed implementation of
these provisions of the Leahy-Smith
America Invents Act.

B. Regulatory Flexibility Act: The
Office estimates that 460 petitions for
inter partes review will be filed in fiscal
year 2013. This will be the first fiscal
year in which inter partes review
proceedings will be available for an
entire fiscal year. The estimate for inter
partes review petitions is partially based
on the number of inter partes

reexamination requests under 37 CFR
1.915 that have been filed in fiscal years
2010 and 2011.

The Office received 281 requests for
inter partes reexamination in fiscal year
2010. See Table 13B of the United States
Patent and Trademark Office
Performance and Accountability Report
for Fiscal Year 2010, available at
http://www.uspto.gov/about/stratplan/
ar/2010/USPTOFY2010PAR.pdf.

The Office received 374 requests for
inter partes reexamination in fiscal year
2011. See Table 14B of the United States
Patent and Trademark Office
Performance and Accountability Report
for Fiscal Year 2011, available at
http://www.uspto.gov/about/stratplan/
ar/2011/USPTOFY2011PAR.pdf.

Additionally, the Office takes into
consideration the recent growth rate in
the number of requests for inter partes
reexamination, the projected growth due
to an expansion in the number of
eligible patents under the inter partes
review provisions of the Leahy-Smith
America Invents Act (see § 6(c)), and the
more restrictive filing time period in 35
U.S.C. 315(b), as amended by the Leahy-
Smith America Invents Act.

The Office has reviewed the entity
status of patents for which inter partes
reexamination was requested from
October 1, 2000, to September 23, 2011.
This data only includes filings granted
a filing date in the particular year rather
than fillings in which a request was
received in the year. The first inter
partes reexamination was filed on July
27, 2001. A summary of that review is
provided in Table 1 below. As shown by
Table 1, patents known to be owned by
a small entity represented 32.79% of
patents for which inter partes
reexamination was requested. Based on
an assumption that the same percentage
of patents owned by small entities will
be subject to inter partes review, it is
estimated that 151 petitions for inter
partes review would be filed to seek
review of patents owned by a small
entity in fiscal year 2013, the first full
fiscal year that these proceedings will be
available.

TABLE 1—INTER PARTES REEXAMINATION REQUESTS FILED WITH PARENT ENTITY TYPE*

Inter partes wﬁggeraﬂrfrﬂ Percent small
Fiscal year reexamination P entity type of
requests filed patent is small total
entity type

329 123 37.39

255 94 36.86

240 62 25.83

155 52 33.55

127 35 27.56

61 17 27.87

59 18 30.51

26 5 19.23
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TABLE 1—INTER PARTES REEXAMINATION REQUESTS FILED WITH PARENT ENTITY TYPE *—Continued

Inter partes wﬁggeraﬁrfrﬂ Percent small
Fiscal year reexamination P entity type of
requests filed patent is small total
a entity type

2001 PR RORUP 21 12 57.14
1 25.00
1 0 0.00
1,278 419 32.79

*Small entity status determined by reviewing preexamination small entity indicator for the parent patent.

Based on the number of patents
issued during fiscal years 1995 through
1999 that paid the small entity third
stage maintenance fee, the number of
patents issued during fiscal years 2000
through 2003 that paid the small entity
second stage maintenance fee, the
number of patents issued during fiscal
years 2004 through 2007 that paid the
first stage maintenance fee, and the
number of patents issued during fiscal
years 2008 through 2011 that paid a
small entity issue fee, there are no less
than 375,000 patents owned by small
entities in force as of October 1, 2011.

Furthermore, the Office recognizes
that there would be an offset to this
number for patents that expire earlier
than twenty years from their filing date
due to a benefit claim to an earlier
application or due to a filing of a
terminal disclaimer. The Office likewise
recognizes that there would be an offset
in the opposite manner due to the
accrual of patent term extension and
adjustment. The Office, however, does
not maintain data on the date of
expiration by operation of a terminal
disclaimer. Therefore, the Office has not
adjusted the estimate of 375,000 patents
owned by small entities in force as of
October 1, 2011. While the Office
maintains information regarding patent
term extension and adjustment accrued
by each patent, the Office does not
collect data on the expiration date of
patents that are subject to a terminal
disclaimer. As such, the Office has not
adjusted the estimated of 375,000
patents owned by small entities in force
as of October 1, 2011, for accrual of
patent term extension and adjustment,
because in view of the incomplete
terminal disclaimer data issue, would be
incomplete and any estimate adjustment
would be administratively burdensome.
Thus, it is estimated that the number of
small entity patents in force in fiscal
year 2013 will be at least 375,000.

Based on the estimated number of
patents in force, the number of small
entity owned patents impacted by inter
partes review in fiscal year 2013 (151
patents) would be less than 0.05% (151/
375,000) of all patents in force that are

owned by small entities. The USPTO

nonetheless has undertaken an Initial
Regulatory Flexibility Act Analysis of
the proposed rule.

1. Description of the Reasons That
Action by the Office Is Being
Considered: On September 16, 2011, the
Leahy-Smith America Invents Act was
enacted into law (Pub. L. 112-29, 125
Stat. 284 (2011)). Section 6 of the Leahy-
Smith America Invents Act amends
chapter 31 of title 35, United States
Code, to create a new inter partes review
proceeding which will take effect on
September 16, 2012, one year after the
date of enactment, and eliminate inter
partes reexamination (except for
requests filed before the effective date of
September 16, 2012). For the
implementation, § 6(c) of the Leahy-
Smith America Invents Act requires that
the Director issue regulations to carry
out chapter 31 as amended of title 35,
United States Code, within one year
after the date of enactment. Public Law
112-29, § 6(c), 125 Stat. 284, 304 (2011).

2. Succinct Statement of the
Objectives of, and Legal Basis for, the
Proposed Rules: The proposed rules
seek to implement inter partes review as
authorized by the Leahy-Smith America
Invents Act. The Leahy-Smith America
Invents Act requires that the Director
prescribe rules for the inter partes
review that result in a final
determination not later than one year
after the date on which the Director
notices the institution of a proceeding.
The one-year period may be extended
for not more than six months if good
cause is shown. See 35 U.S.C.
316(a)(11), as amended. The Leahy-
Smith America Invents Act also requires
that the Director, in prescribing rules for
the inter partes review, consider the
effect of the rules on the economy, the
integrity of the patent system, the
efficient administration of the Office,
and the ability of the Office to complete
timely the instituted proceedings. See
35 U.S.C. 316(b), as amended.
Consistent with the time periods
provided in 35 U.S.C. 316(a)(11), as
amended, the proposed rules are
designed to, except where good cause is

shown to exist, result in a final
determination by the Patent Trial and
Appeal Board within one year of the
notice of initiation of the review. This
one-year review will enhance the effect
on the economy, and improve the
integrity of the patent system and the
efficient administration of the Office.

3. Description and Estimate of the
Number of Affected Small Entities: The
Small Business Administration (SBA)
small business size standards applicable
to most analyses conducted to comply
with the Regulatory Flexibility Act are
set forth in 13 CFR 121.201. These
regulations generally define small
businesses as those with fewer than a
specified maximum number of
employees or less than a specified level
of annual receipts for the entity’s
industrial sector or North American
Industry Classification System (NAICS)
code. As provided by the Regulatory
Flexibility Act, and after consultation
with the Small Business
Administration, the Office has formally
adopted an alternate size standard as the
size standard for the purpose of
conducting an analysis or making a
certification under the Regulatory
Flexibility Act for patent-related
regulations. See Business Size Standard
for Purposes of United States Patent and
Trademark Office Regulatory Flexibility
Analysis for Patent-Related Regulations,
71 FR 67109 (Nov. 20, 2006), 1313 Off.
Gaz. Pat. Office 60 (Dec. 12, 2006). This
alternate small business size standard is
SBA’s previously established size
standard that identifies the criteria
entities must meet to be entitled to pay
reduced patent fees. See 13 CFR
121.802. If patent applicants identify
themselves on a patent application as
qualifying for reduced patent fees, the
Office captures this data in the Patent
Application Location and Monitoring
(PALM) database system, which tracks
information on each patent application
submitted to the Office.

Unlike the SBA small business size
standards set forth in 13 CFR 121.201,
the size standard for USPTO is not
industry-specific. The Office’s
definition of a small business concern
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for Regulatory Flexibility Act purposes
is a business or other concern that: (1)
Meets the SBA’s definition of a
“business concern or concern” set forth
in 13 CFR 121.105; and (2) meets the
size standards set forth in 13 CFR
121.802 for the purpose of paying
reduced patent fees, namely an entity:
(a) Whose number of employees,
including affiliates, does not exceed 500
persons; and (b) which has not assigned,
granted, conveyed, or licensed (and is
under no obligation to do so) any rights
in the invention to any person who
made it and could not be classified as
an independent inventor, or to any
concern which would not qualify as a
non-profit organization or a small
business concern under this definition.
See Business Size Standard for Purposes
of United States Patent and Trademark
Office Regulatory Flexibility Analysis for
Patent-Related Regulations, 71 FR at
67112 (Nov 20, 2006), 1313 Off. Gaz.
Pat. Office at 63 (Dec. 12, 2006).

As discussed above, it is anticipated
that 460 petitions for inter partes review
will be filed in fiscal year 2013. The
Office has reviewed the percentage of
patents for which inter partes
reexamination was requested from
October 1, 2000, to September 23, 2011.
A summary of that review is provided
in Table 1 above. As demonstrated by
Table 1, patents known to be owned by
a small entity represent 32.79% of
patents for which inter partes
reexamination was requested. Based on
an assumption that the same percentage
of patents owned by small entities will
be subject to the new review
proceedings, it is estimated that 151
patents owned by small entities would
be affected by an inter partes review.

The USPTO estimates that 2.5% of
patent owners will file a request for
adverse judgment prior to a decision to
institute and that another 2.5% will file
a request for adverse judgment or fail to
participate after initiation. Specifically,
an estimated 21 patent owners will file
a request for adverse judgment or fail to
participate after institution in inter
partes review. Based on the percentage
of small entity owned patents that were
the subject of inter partes reexamination
(32.79%) from October 1, 2000 to
September 23, 2011, it is estimated that
7 small entities will file such requests
or fail to participate in inter partes
review proceedings.

Under the proposed rules, prior to
determining whether to institute a
review, the patent owner may file an
optional patent owner preliminary
response to the petition. Given the new
time period requirements to file a
petition for review before the Board
relative to patent enforcement

proceedings and the desire to avoid the
cost of a trial and delays to related
infringement actions, it is anticipated
that 90% of petitions, other than those
for which a request for adverse
judgment is filed, will result in the
filing of a patent owner preliminary
response. Where an inter partes review
petition is filed close to the expiration
of the one-year period set forth in 35
U.S.C. 315(b), as amended, a patent
owner would likely be advantaged by
filing a successful preliminary response.
In view of these considerations, it is
anticipated that 90% of patent owners
will file a preliminary response.
Specifically, the Office estimates that
406 patent owners will file a
preliminary response to an inter partes
review petition. Based on the percentage
of small entity owned patents that were
the subject of inter partes reexamination
(32.79%), it is estimated that 133 small
entities will file a preliminary response
to an inter partes review petition in
fiscal year 2013.

Under the proposed rules, the Office
will determine whether to institute a
trial within three months after the
earlier of: (1) The submission of a patent
owner preliminary response, (2) the
waiver of filing a patent owner
preliminary response, or (3) the
expiration of the time period for filing
a patent owner preliminary response. If
the Office decides not to institute a trial,
the petitioner may file a request for
reconsideration of the Office’s decision.
In estimating the number of requests for
reconsideration, the Office considered
the percentage of inter partes
reexaminations that were denied
relative to those that were ordered (24
divided by 342, or 7%) in fiscal year
2011. See Reexaminations—FY 2011,
http://www.uspto.gov/patents/
Reexamination operational statistic
through FY2011Q4.pdf. The Office also
considered the impact of: (1) Patent
owner preliminary responses under
newly authorized in 35 U.S.C. 313, as
amended, (2) the enhanced thresholds
for instituting reviews set forth in 35
U.S.C. 314(a), as amended, which would
tend to increase the likelihood of
dismissing a petition for review, and (3)
the more restrictive time period for
filing a petition for review in 35 U.S.C.
315(b), as amended, which would tend
to reduce the likelihood of dismissing a
petition. Based on these considerations,
it is estimated that 10% of the petitions
for review (45 divided by 449) would be
dismissed.

During fiscal year 2011, the Office
issued twenty-one decisions following a
request for reconsideration of a decision
on appeal in infer partes reexamination.
The average time from original decision

to decision on reconsideration was 4.4
months. Thus, the decisions on
reconsideration were based on original
decisions issued from July 2010 until
June 2011. During this time period, the
Office mailed sixty-three decisions on
appeals in inter partes reexamination.
See BPAI Statistics—Receipts and
Dispositions by Technology Center,
http://www.uspto.gov/ip/boards/bpai/
stats/receipts/index.jsp (monthly data).
Based on the assumption that the same
rate of reconsideration (21 divided by 63
or 33.333%) will occur, the Office
estimates that 15 requests for
reconsideration will be filed. Based on
the percentage of small entity owned
patents that were the subject of inter
partes reexamination (32.79%), it is
estimated that five small entities will
file a request for a reconsideration of a
decision dismissing the petition for
inter partes review in fiscal year 2013.

The Office reviewed motions,
oppositions, and replies in a number of
contested trial proceedings before the
trial section of the Board. The review
included determining whether the
motion, opposition, and reply were
directed to patentability grounds and
non-priority non-patentability grounds.
Based on the review, it is anticipated
that inter partes reviews will have an
average of 6.92 motions, oppositions,
and replies per trial after institution.
Settlement is estimated to occur in 20%
of instituted trials at various points of
the trial. In the trials that are settled, it
is estimated that only 50% of the noted
motions, oppositions, and replies would
be filed.

After an inter partes review trial has
been instituted but prior to a final
written decision, parties to a review
may request an oral hearing. It is
anticipated that 411 requests for oral
hearings will be filed based on the
number of requests for oral hearings in
inter partes reexamination, the stated
desirability for oral hearings during the
legislative process, and the public input
received prior to this notice of proposed
rulemaking. Based on the percentage of
small entity owned patents that were
the subject of inter partes reexamination
(32.79%), it is estimated that 135 small
entities will file a request for oral
hearing in the inter partes reviews
instituted in fiscal year 2013.

Parties to an inter partes review may
file requests to treat a settlement as
business confidential and requests for
adverse judgment. A written request to
make a settlement agreement available
may also be filed. Given the short time
period set for conducting trials, it is
anticipated that the alternative dispute
resolution options will be infrequently
used. The Office estimates that 16
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requests to treat a settlement as business
confidential and 91 requests for adverse
judgment, default adverse judgment, or
settlement notices will be filed. The
Office also estimates that 16 requests to
make a settlement available will be
filed. Based on the percentage of small
entity owned patents that were the
subject of inter partes reexamination
(32.79%), it is estimated that 5 small
entities will file a request to treat a
settlement as business confidential, and
thirty small entities will file a request
for adverse judgment, default adverse
judgment notices, or settlement notices
in the inter partes reviews instituted in
fiscal year 2013.

Parties to an inter partes review may
seek judicial review of the final decision
of the Board. Historically, 33% of
examiner’s decisions in inter partes
reexamination proceedings have been
appealed to the Board. It is anticipated
that 16% of final decisions of the Board
would be appealed. The reduction in
appeal rate is based on the higher
threshold for institution, the focused
process, and the experience of the Board
in conducted contested cases. Therefore,
it is estimated that 46 would seek
judicial review of the final decisions of
the Board in inter partes reviews
instituted in fiscal year 2013.
Furthermore, based on the percentage of
small entity owned patents that were
the subject of inter partes reexamination
(32.79%), it is estimated that fifteen
small entities would seek judicial
review of final decisions of the Board in
the inter partes reviews instituted in
fiscal year 2013.

4. Description of the Reporting,
Recordkeeping, and Other Compliance
Requirements of the Proposed Rule,
Including an Estimate of the Classes of
Small Entities Which Will Be Subject to
the Requirement and the Type of
Professional Skills Necessary for
Preparation of the Report or Record:
Based on the filing trends of inter partes
reexamination requests, it is anticipated
that petitions for inter partes review will
be filed across all technologies with
approximately 50% being filed in
electrical technologies, approximately
30% in mechanical technologies, and
the remaining 20% in chemical
technologies and design. Under the
proposed rules, a person who is not the
owner of a patent may file a petition to
institute a review of the patent, with a
few exceptions. Given this, it is
anticipated that a petition for review is
likely to be filed by an entity practicing
in the same or similar field as the
patent. Therefore, it is anticipated that
50% of the petitions for review will be
filed in the electronic field, 30% in the

mechanical field, and 20% in the
chemical or design fields.

Preparation of the petition would
require analyzing the patent claims,
locating evidence supporting arguments
of unpatentability, and preparing the
petition seeking review of the patent.
This notice provides the proposed
procedural requirements that are
common for the new trials. Additional
requirements are provided in
contemporaneous trial specific
proposed rulemaking. The procedures
for petitions to institute an inter partes
review are proposed in §§42.5, 42.6,
42.8,42.11, 42.13, 42.20, 42.21, 42.22,
42.24(a)(1), 42.63, 42.65, and 42.101
through 42.105.

The skills necessary to prepare a
petition for review and to participate in
a trial before the Patent Trial and
Appeal Board would be similar to those
needed to prepare a request for inter
partes reexamination, to represent a
party in an inter partes reexamination,
and to represent a party in an
interference proceeding before the
Patent Trial and Appeal Board. This
level of skill is typically possessed by a
registered patent practitioner having
devoted professional time to the
particular practice area, typically under
the supervision of a practitioner skilled
in the particular practice area. Where
authorized by the Board, a non-
registered practitioner may be admitted
pro hac vice, on a case-by-case basis
based on the facts and circumstances of
the trial and party, as well as the skill
of the practitioner.

The cost of preparing a petition for
inter partes review is anticipated to be
the same as the cost for preparing a
request for inter partes reexamination.
The American Intellectual Property Law
Association’s AIPLA Report of the
Economic Survey 2011 reported that the
average cost of preparing a request for
inter partes reexamination was $46,000.
Based on the work required to prepare
and file such a request, the Office
considers the reported cost as a
reasonable estimate. Accordingly, the
Office estimates that the cost of
preparing a petition for inter partes
review would be $46,000 (including
expert costs).

The filing of a petition for review
would also require payment by the
petitioner of the appropriate petition fee
to recover the aggregate cost for
providing the review. The appropriate
petition fee would be determined by the
number of claims for which review is
sought and the type of review. The
proposed fees for filing a petition for
inter partes review are: $27,200 for
requesting review of 20 or fewer claims,
$34,000 to request review of 21 to 30

claims, $40,800 to request review of 31
to 40 claims, $54,400 to request review
of 41 to 50 claims, $68,000 to request
review of 51 to 60 claims, and an
additional $27,200 to request review of
additional groups of 10 claims.

In setting fees, the estimated
information technology cost to establish
the process and maintain the filing and
storage system through 2017 is to be
recovered by charging each petition
$2,270. The remainder of the fee is to
recover the cost for judges to determine
whether to institute a review and
conduct the review, together with a
proportionate share of indirect costs,
e.g., rent, utilities, additional support,
and administrative costs. Based on the
direct and indirect costs, the fully
burdened cost per hour for judges to
decide a petition and conduct a review
is estimated to be $258.32.

For a petition for inter partes review
with 20 or fewer challenged claims, it is
anticipated that 97 hours of judge time
would be required. For 21 to 30
challenged claims, an additional 24
hours is anticipated for a total of 121
hours of judge time. For 31 to 40
challenged claims, an additional 48
hours is anticipated for a total of 145
hours of judge time. For 41 to 50
challenged claims, an additional 97
hours is anticipated for a total of 194
hours of judge time. For 51 to 60 claims,
an additional 145 hours is anticipated
for a total of 242 hours of judge time.
The increase in adjustment reflects the
added complexity that typically occurs
as more claims are in dispute.

The proposed rules would permit the
patent owner to file a preliminary
response to the petition setting forth the
reasons why no review should be
initiated. The procedures for a patent
owner to file a preliminary response as
an opposition are proposed in §§42.6,
42.8,42.11, 42.13, 42.21, 42.23,
42.24(b), 42.51, 42.52, 42.53, 42.54,
42.63, 42.64, 42.65, 42.107, 42.120,
42.207, and 42.220. The patent owner is
not required to file a preliminary
response. The Office estimates that the
preparation and filing of a patent owner
preliminary response would require 100
hours of professional time and cost
$34,000 (including expert costs). The
AIPLA Report of the Economic Survey
2011 reported that the average cost for
inter partes reexamination including of
the request ($46,000), the first patent
owner response, and third party
comments was $75,000 (see I-175) and
the median billing rate for professional
time of $340 per hour for attorneys in
private firms (see 8). Thus, the cost of
the first patent owner reply and the
third party statement is $29,000. The
Office finds these costs to be reasonable
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estimates. The patent owner reply and
third party statement, however, occur
after the examiner has made an initial
threshold determination and made only
the appropriate rejections. Accordingly,
it is anticipated that filing a patent
owner preliminary response to a
petition for review would cost more
than the initial reply in a reexamination,
an estimated $34,000 (including expert
costs).

The Office will determine whether to
institute a trial within three months
after the earlier of: (1) The submission
of a patent owner preliminary response,
(2) the waiver of filing a patent owner
preliminary response, or (3) the
expiration of the time period for filing
a patent owner preliminary response. If
the Office decides not to institute a trial,
the petitioner may file a request for
reconsideration of the Office’s decision.
It is anticipated that a request for
reconsideration will require 80 hours of
professional time to prepare and file, for
a cost of $27,200. This estimate is based
on the complexity of the issues and
desire to avoid time bars imposed by 35
U.S.C. 315(b), as amended, and 35
U.S.C. 325(b).

Following institution of a trial, the
parties may be authorized to file various
motions, e.g., motions to amend and
motions for additional discovery. Where
a motion is authorized, an opposition
may be authorized, and where an
opposition is authorized, a reply may be
authorized. The procedures for filing a
motion are proposed in §§42.6, 42.8,
42.11, 42.13, 42.21, 42.22, 42.24(a)(5),
42.51, 42.52,42.53, 42.54, 42.63, 42.64,
42.65, 42.121, 42.221, 42.123, and
42.223. The procedures for filing an
opposition are proposed in §§42.6, 42.8,
42.11, 42.13, 42.21, 42.23, 42.24(b),
42.51, 42.52, 42.53, 42.54, 42.63, 42.64,
42.65, 42.107, 42.120, 42.207, and
42.220. The procedures for filing a reply
are proposed in §§42.6, 42.8, 42.11,
42.13, 42.21, 42.23, 42.24(c), 42.51,
42.52,42.53,42.54, 42.63, and 42.65. As
discussed previously, the Office
estimates that the average inter partes
review will have 6.92 motions,
oppositions, and replies after
institution.

The AIPLA Report of the Economic
Survey 2011 reported that the average
cost in contested cases before the trial
section of the Board prior to the priority
phase was $322,000 per party. Because
of the overlap of issues in patentability
grounds, it is expected that the cost per
motion will decline as more motions are
filed in a proceeding. It is estimated that
a motion, opposition, or reply in an
inter partes review is estimated at
$47,600 (including expert costs). Based
on the work required to file and prepare

such briefs, the Office considers the
reported cost as a reasonable estimate.

After a trial has been instituted but
prior to a final written decision, parties
to a review may request an oral hearing.
The procedure for filing requests for oral
argument is proposed in §42.70. The
AIPLA Report of the Economic Survey
2011 reported that the third quartile cost
of an ex parte appeal with an oral
argument is $12,000, while the third
quartile cost of an ex parte appeal
without an oral argument is $6,000. In
view of the reported costs, which the
Office finds reasonable, and the
increased complexity of an oral hearing
with multiple parties, it is estimated
that the cost per party for oral hearings
would be $6,800 or $800 more than the
reported third quartile cost for an ex
parte oral hearing.

Parties to an inter partes review may
file requests to treat a settlement as
business confidential and requests for
adverse judgment. A written request to
make a settlement agreement available
may also be filed. The procedures to file
requests that a settlement be treated as
business confidential are proposed in
§42.74(c). The procedures to file
requests for adverse judgment are
proposed in § 42.73(b). The procedures
to file requests to make a settlement
agreement available are proposed in
§42.74(c)(2). It is anticipated that
requests to treat a settlement as business
confidential will require two hours of
professional time or $680. It is
anticipated that requests for adverse
judgment will require one hour of
professional time or $340. It is
anticipated that requests to make a
settlement agreement available will
require 1 hour of professional time or
$340. The requests to make a settlement
agreement available will also require
payment of a fee of $400 specified in
proposed §42.15(d).

Parties to a review proceeding may
seek judicial review of the judgment of
the Board. The procedures to file notices
of judicial review of a Board decision,
including notices of appeal and notices
of election provided for 35 U.S.C. 141,
142, 145, and 146, are proposed in
§§90.1 through 90.3. The submission of
a copy of a notice of appeal or a notice
of election is anticipated to require six
minutes of professional time at a cost of
$34.

5. Description of Any Significant
Alternatives to the Proposed Rules
Which Accomplish the Stated
Objectives of Applicable Statutes and
Which Minimize Any Significant
Economic Impact of the Rules on Small
Entities:

Size of petitions and motions: The
Office considered whether to apply a

page limit and what an appropriate page
limit would be. The Office does not
currently have a page limit on inter
partes reexamination requests. The inter
partes reexamination requests from
October 1, 2010, to June 30, 2011,
averaged 246 pages. Based on the
experience of processing inter partes
reexamination requests, the Office finds
that the very large size of the requests
has created a burden on the Office that
hinders the efficiency and timeliness of
processing the requests, and creates a
burden on patent owners. The quarterly
reported average processing time from
the filing of a request to the publication
of a reexamination certificate ranged
from 28.9 months to 41.7 months in
fiscal year 2009, from 29.5 months to
37.6 months in fiscal year 2010, and
from 31.9 to 38.0 months in fiscal year
2011. See Reexaminations—FY 2011,
http://www.uspto.gov/patents/
Reexamination operational statistic
through FY2011Q4.pdf.

By contrast, the Office has a page
limit on the motions filed in contested
cases, except where parties are
specifically authorized to exceed the
limitation. The typical contested case
proceeding is subject to a standing order
that sets a 50 page limit for motions and
oppositions on priority, a 15 page limit
for miscellaneous motions
(§41.121(a)(3)) and oppositions
(§41.122), and a 25 page limit for other
motions (§41.121(a)(2)) and oppositions
to other motions. In typical proceedings,
replies are subject to a 15 page limit if
directed to priority, 5 page limit for
miscellaneous issues, and 10 page limit
for other motions. The average contested
case was terminated in 10.1 months in
fiscal year 2009, in 12 months in fiscal
year 2010, and in 9 months in fiscal year
2011. The percentage of contested cases
terminated within two years was 93.7%
in fiscal year 2009, 88.0% in fiscal year
2010, and 94.0% in fiscal year 2011. See
BPAI Statistics—Performance Measures,
http://www.uspto.gov/ip/boards/bpai/
stats/perform/index.jsp.

Comparing the average time period for
terminating a contested case, 10.0 to
12.0 months, with the average time
period, during fiscal years 2009 through
2011, for completing an inter partes
reexamination, 28.9 to 41.7 months,
indicates that the average interference
takes from 24% (10.0/41.7) to 42%
(12.0/28.9) of the time of the average
inter partes reexamination. While
several factors contribute to the
reduction in time, limiting the size of
the requests and motions is considered
a significant factor. Proposed § 42.24
would provide page limits for petitions,
motions, oppositions, and replies. 35
U.S.C. 316(b), as amended, provides
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considerations that are to be taken into
account when prescribing regulations
including the integrity of the patent
system, the efficient administration of
the Office, and the ability to complete
timely the trials. The page limits
proposed in these rules are consistent
with these considerations.

Federal courts routinely use page
limits in managing motions practice as
“[elffective writing is concise writing.”
Spaziano v. Singletary, 36 F.3d 1028,
1031 n.2 (11th Cir. 1994). Many district
courts restrict the number of pages that
may be filed in a motion including, for
example, the District of Delaware, the
District of New Jersey, the Eastern
District of Texas, the Northern, Central,
and Southern Districts of California, and
the Eastern District of Virginia.

Federal courts have found that page
limits ease the burden on both the
parties and the courts, and patent cases
are no exception. Eolas Techs., Inc. v.
Adobe Sys., Inc., No. 6:09-CV—-446, at 1
(E.D. Tex. Sept. 2, 2010) (““The Local
Rules’ page limits ease the burden of
motion practice on both the Court and
the parties.”); Blackboard, Inc. v.
Desire2Learn, Inc., 521 F. Supp. 2d 575,
576 (E.D. Tex. 2007) (The parties “seem
to share the misconception, popular in
some circles, that motion practice exists
to require federal judges to shovel
through steaming mounds of pleonastic
arguments in a Herculean effort to
uncover a hidden gem of logic that will
ineluctably compel a favorable ruling.
Nothing could be farther from the
truth.”); Broadwater v. Heidtman Steel
Prods., Inc., 182 F. Supp. 2d 705, 710
(S.D. I11. 2002) (“‘Counsel are strongly
advised, in the future, to not ask this
Court for leave to file any memoranda
(supporting or opposing dispositive
motions) longer than 15 pages. The
Court has handled complicated patent
cases and employment discrimination
cases in which the parties were able to
limit their briefs supporting and
opposing summary judgment to 10 or 15
pages.” (Emphasis omitted)).

The Board’s contested cases
experience with page limits in motions
practice is consistent with that of the
federal courts. The Board’s use of page
limits has shown it to be beneficial
without being unduly restrictive for the
parties. Page limits have encouraged the
parties to focus on dispositive issues,
easing the burden of motions practice
on the parties and on the Board.

The Board’s contested cases
experience with page limits is informed
by its use of different approaches over
the years. In the early 1990s, page limits
were not routinely used for motions,
and the practice suffered from lengthy
and unacceptable delays. To reduce the

burden on the parties and on the Board
and thereby reduce the time to decision,
the Board instituted page limits in the
late 1990s for every motion. Page limit
practice was found to be effective in
reducing the burdens on the parties and
improving decision times at the Board.
In 2006, the Board revised the page limit
practice and allowed unlimited findings
of fact and generally limited the number
of pages containing argument. Due to
abuses of the system, the Board recently
reverted back to page limits for the
entire motion (both argument and
findings of fact).

The Board’s current page limits are
consistent with the 25-page limits in the
Northern, Central, and Southern
Districts of California and the Middle
District of Florida and exceed the limits
in the District of Delaware (20), the
Northern District of Illinois (15), the
District of Massachusetts (20), the
Eastern District of Michigan (20), the
Southern District of Florida (20), and
the Southern District of Illinois (20).

In a typical proceeding before the
Board, a party may be authorized to file
a single motion for unpatentability
based on prior art, a single motion for
unpatentability based upon failure to
comply with 35 U.S.C. 112, lack of
written description, and/or enablement,
and potentially another motion for lack
of compliance with 35 U.S.C. 101,
although a 35 U.S.C. 101 motion may be
required to be combined with the 35
U.S.C. 112 motion. Each of these
motions is currently limited to 25 pages
in length, unless good cause is shown
that the page limits are unduly
restrictive for a particular motion.

Under the proposed rules, an inter
partes review petition would be based
upon any grounds identified in 35
U.S.C. 311(b), as amended, i.e., only a
ground that could be raised under 35
U.S.C. 102 or 103 and only on the basis
of patents or printed publications.
Generally, under current practice, a
party is limited to filing a single prior
art motion, limited to 25 pages in
length. The proposed rule would
provide up to 50 pages in length for a
motion requesting inter partes review.
Thus, as the proposed page limit
doubles the default page limit currently
set for a motion before the Board, a 50
page limit is considered sufficient in all
but exceptional cases and is consistent
with the considerations provided in 35
U.S.C. 316(b), as amended.

The proposed rule would provide that
petitions to institute a trial must comply
with the stated page limits but may be
accompanied by a motion that seeks to
waive the page limits. The petitioner
must show in the motion how a waiver
of the page limits is in the interests of

justice. A copy of the desired non-page
limited petition must accompany the
motion. Generally, the Board would
decide the motion prior to deciding
whether to institute the trial.

Current Board practice provides a
limit of 25 pages for other motions and
15 pages for miscellaneous motions. The
Board’s experience is that such page
limits are sufficient for the parties filing
them and do not unduly burden the
opposing party or the Board. Petitions to
institute a trial would generally replace
the current practice of filing motions for
unpatentability, as most motions for
relief are expected to be similar to the
current interference miscellaneous
motion practice. Accordingly, the
proposed 15 page limit is considered
sufficient for most motions but may be
adjusted where the limit is determined
to be unduly restrictive for the relief
requested.

Proposed §42.24(b) would provide
page limits for oppositions filed in
response to motions. Current contested
cases practice provides an equal number
of pages for an opposition as its
corresponding motion. This is generally
consistent with motions practice in
federal courts. The proposed rule would
continue the current practice.

Proposed § 42.24(c) would provide
page limits for replies. Current
contested case practice provides a 15
page limit for priority motion replies, a
5 page limit for miscellaneous
(procedural) motion replies, and a 10
page limit for all other motions. The
proposed rule is consistent with current
contested case practice for procedural
motions. The proposed rule would
provide a 15 page limit for reply to
petitions requesting a trial, which the
Office believes is sufficient based on
current practice. Current contested case
practice has shown that such page limits
do not unduly restrict the parties and,
in fact, have provided sufficient
flexibility to parties to not only reply to
the motion but also help to focus on the
issues. Thus, it is anticipated that
default page limits would minimize the
economic impact on small entities by
focusing on the issues in the trials.

The Leahy-Smith America Invents Act
requires that the Director, in prescribing
rules for the inter partes reviews,
consider the effect of the rules on the
economy, the integrity of the patent
system, the efficient administration of
the Office, and the ability of the Office
to complete timely the instituted
proceedings. See 35 U.S.C. 316(b), as
amended. In view of the actual results
of the duration of proceedings in inter
partes reexamination (without page
limits) and contested cases (with page
limits), proposing procedures with
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reasonable page limits would be
consistent with the objectives set forth
in the Leahy-Smith America Invents
Act. Based on our experience on the
time needed to complete a non-page
limited proceeding, the option of non-
page limited proceedings was not
adopted.

Fee Setting: 35 U.S.C. 311(a), as
amended, requires the Director to
establish fees to be paid by the person
requesting the review in such amounts
as the Director determines to be
reasonable, considering the aggregate
costs of the review. In contrast to
current 35 U.S.C. 311(b) and 312(c), the
Leahy-Smith America Invents Act
requires the Director to establish more
than one fee for reviews based on the
total cost of performing the reviews, and
does not provide for refund of any part
of the fee when the Director determine
that the review should not be initiated.

35 U.S.C. 312(a)(1), as amended,
further requires that the fee established
by the Director under 35 U.S.C. 311(a),
as amended, accompany the petition on
filing. Accordingly, in interpreting the
fee setting authority in 35 U.S.C. 311(a),
as amended, it is reasonable that the
Director should set a number of fees for
filing a petition based on the anticipated
aggregate cost of conducting the review
depending on the complexity of the
review, and require payment of the fee
upon filing of the petition.

Based on experience with contested
cases and inter partes reexamination
proceedings, the following
characteristics of requests were
considered as potential factors for fee
setting as each would likely impact the
cost of providing the new services. The
Office also considered the relative
difficulty in administrating each option
in selecting the characteristics for which
different fees should be paid for
requesting review.

I. Adopted Option. Number of claims
for which review is requested. The
number of claims often impacts the
complexity of the request and increases
the demands placed on the deciding
officials. Cf. In re Katz Interactive Call
Processing Patent Litig., 639 F.3d 1303,
1309 (Fed. Cir. 2011) (limiting number
of asserted claims is appropriate to
efficiently manage a case). Moreover,
the number of claims for which review
is requested can be easily determined
and administered, which avoids delays
in the Office and the impact on the
economy or patent system that would
occur if an otherwise meritorious
request is refused due to improper fee
payment. Any subsequent petition
would be time barred in view 35 U.S.C.
315(b), as amended.

II. Alternative Option I. Number of
grounds for which review is requested.
The Office has experience with large
numbers of cumulative grounds being
presented in inter partes reexaminations
which often add little value to the
proceedings. Allowing for a large
number of grounds to be presented on
payment of an additional fee(s) is not
favored. Determination of the number of
grounds in a request may be contentious
and difficult and may result in a large
amount of high-level petition work. As
such, the option would have a negative
impact on small entities. Moreover,
interferences instituted in the 1980s and
early 1990s suffered from this problem
as there was no page limit for motions
and the parties had little incentive to
focus the issues for decision. The
resulting interference records were often
a collection of disparate issues and
evidence. This led to lengthy and
unwarranted delays in deciding
interference cases as well as increased
costs for parties and the Office.
Accordingly, this alternative is
inconsistent with objectives of the
Leahy-Smith America Invents Act that
the Director, in prescribing rules for the
inter partes reviews, consider the effect
of the rules on the economy, the
integrity of the patent system, the
efficient administration of the Office,
and the ability of the Office to timely
complete the instituted proceedings.

III. Alternative Option II. Pages of
argument. The Office has experience
with large requests in inter partes
reexamination in which the merits of
the proceedings could have been
resolved in a shorter request. Allowing
for unnecessarily large requests on
payment of an additional fee(s) is not
favored. Moreover, determination of
what should be counted as “argument”
as compared with “evidence” has often
proven to be contentious and difficult as
administered in the current inter partes
reexamination appeal process.

In addition, the trial section of the
Board recently experimented with
motions having a fixed page limit for the
argument section and an unlimited
number of pages for the statement of
facts. Unlimited pages for the statement
of facts led to a dramatic increase in the
number of alleged facts and pages
associated with those facts. For
example, one party used approximately
10 pages for a single “fact” that merely
cut and pasted a portion of a declarant’s
cross-examination. Based upon the trial
section’s experience with unlimited
pages of facts, the Board recently
reverted back to a fixed page limit for
the entire motion (argument and facts).
Accordingly, this alternative is
inconsistent with objectives of the

Leahy-Smith America Invents Act that
the Director, in prescribing rules for the
inter partes patent reviews, consider the
effect of the rules on the economy, the
integrity of the patent system, the
efficient administration of the Office,
and the ability of the Office to complete
timely the instituted proceedings.

IV. Alternative Option III. The Office
considered an alternative fee setting
regime in which fees are charged at
various steps in the review process, a
first fee on filing of the petition, a
second fee if instituted, a third fee on
filing a motion in opposition to
amended claims, etc. The alternative fee
setting regime would hamper the ability
of the Office to complete timely reviews,
would result in dismissal of pending
proceedings with patentability in doubt
due to non-payment of required fees by
third parties, and would be inconsistent
with 35 U.S.C. 312, as amended, that
requires the fee established by the
Director be paid at the time of filing the
petition. Accordingly, this alternative is
inconsistent with objectives of the
Leahy-Smith America Invents Act that
the Director, in prescribing rules for
inter partes reviews, consider the effect
of the rules on the economy, the
integrity of the patent system, the
efficient administration of the Office,
and the ability of the Office to complete
timely the instituted proceedings.

V. Alternative Option IV. The Office
also considered setting reduced fees for
small and micro entities and to provide
refunds if a review is not instituted. The
Office may set the fee to recover the cost
of providing the services under 35
U.S.C. 41(d)(2)(a). Fees set under this
authority are not reduced for small
entities, see 35 U.S.C. 42(h)(1), as
amended. Moreover, the Office does not
have authority to refund fees that when
paid were not paid by mistake or in
excess of that owed. See 35 U.S.C. 42(d).

Discovery: The Office considered a
procedure for discovery similar to the
one available during district court
litigation. Discovery of that scope has
been criticized sharply, particularly
when attorneys use discovery tools as
tactical weapons, which hinders the
“just, speedy, and inexpensive
determination of every action and
proceeding.” See Introduction to An E-
Discovery Model Order, available at
http://www.cafc.uscourts.gov/images/
stories/announcements/

Ediscovery Model Order.pdyf.
Accordingly, this alternative would
have been inconsistent with objectives
of the Leahy-Smith America Invents Act
that the Director, in prescribing rules for
the inter partes reviews, consider the
effect of the rules on the economy, the
integrity of the patent system, the
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efficient administration of the Office,
and the ability of the Office to complete
timely the instituted proceedings.

Additional discovery increases trial
costs and increases the expenditures of
time by the parties and the Board. To
promote effective discovery, the
proposed rule would require a showing
that additional requested discovery is in
the interests of justice, placing an
affirmative burden upon a party seeking
the discovery to show how the proposed
discovery would be productive. The
Board’s interference experience,
however, is that such showings are often
lacking and authorization for additional
discovery is expected to be rare.

The proposed interest of justice
standard for additional discovery is
consistent with considerations
identified in 35 U.S.C. 316(b), as
amended, including the efficient
administration of the Board and the
Board’s ability to complete timely trials.
Further, the proposed interest of justice
standard is consistent with 35 U.S.C.
316(a)(5), as amended, which states that
discovery other than depositions of
witnesses submitting affidavits and
declarations be what is otherwise
necessary in the interests of justice.

The Office has proposed a default
scheduling order to provide limited
discovery as a matter of right and also
the ability to seek additional discovery
on a case-by-case basis. In weighing the
need for additional discovery, should a
request be made, the economic impact
on the opposing party would be
considered which would tend to limit
additional discovery where a party is a
small entity.

Pro Hac Vice: The Office considered
whether to allow counsel to appear pro
hac vice. In certain cases, highly skilled,
but non-registered, attorneys have
appeared satisfactorily before the Board
in contested cases. The Board may
recognize counsel pro hac vice during a
proceeding upon a showing of good
cause. Proceedings before the Office can
be technically complex. Consequently,
the grant of a motion to appear pro hac
vice is a discretionary action taking into
account the specifics of the proceedings.
Similarly, the revocation of pro hac vice
is a discretionary action taking into
account various factors, including
incompetence, unwillingness to abide
by the Office’s Rules of Professional
Conduct, prior findings of misconduct
before the Office in other proceedings,
and incivility.

The Board’s past practice has required
the filing of a motion by a registered
patent practitioner seeking pro hac vice
representation based upon a showing of:
(1) How qualified the unregistered
practitioner is to represent the party in

the proceeding when measured against
a registered practitioner, and (2)
whether the party has a genuine need to
have the particular unregistered
practitioner represent it during the
proceeding. This practice has proven
effective in the limited number of
contested cases where such requests
have been granted. The proposed rule,
if adopted, would allow for this practice
in the new proceedings authorized by
the Leahy-Smith America Invents Act.

The proposed rules would provide a
limited delegation to the Board under 35
U.S.C. 2(b)(2) and 32 to regulate the
conduct of counsel in Board
proceedings. The proposed rule would
delegate to the Board the authority to
conduct counsel disqualification
proceedings while the Board has
jurisdiction over a proceeding. The rule
would also delegate to the Chief
Administrative Patent Judge the
authority to make final a decision to
disqualify counsel in a proceeding
before the Board for the purposes of
judicial review. This delegation would
not derogate from the Director the
prerogative to make such decisions, nor
would it prevent the Chief
Administrative Patent Judge from
further delegating authority to an
administrative patent judge.

The Office considered broadly
permitting practitioners not registered to
practice by the Office to represent
parties in trial as well as categorically
prohibiting such practice. A prohibition
on the practice would be inconsistent
with the Board’s experience, and more
importantly, might result in increased
costs particularly where a small entity
has selected its district court litigation
team for representation before the Board
and has a patent review filed after
litigation efforts have commenced.
Alternatively, broadly making the
practice available would create burdens
on the Office in administering the trials
and in completing the trial within the
established time frame, particularly if
the selected practitioner does not have
the requisite skill. In weighing the
desirability of admitting a practitioner
pro hac vice, the economic impact on
the party in interest would be
considered which would tend to
increase the likelihood that a small
entity could be represented by a non-
registered practitioner. Accordingly, the
alternatives to eliminate pro hac vice
practice or to permit it more broadly
would have been inconsistent with
objectives of the Leahy-Smith America
Invents Act that the Director, in
prescribing rules for the inter partes
reviews, consider the effect of the rules
on the economy, the integrity of the
patent system, the efficient

administration of the Office, and the
ability of the Office to complete timely
the instituted proceedings.

Threshold for Instituting a Review:
The Office considered whether the
threshold for instituting a review could
be set as low as or lower than the
threshold for ex parte reexamination.
This alternative could not be adopted in
view of the statutory requirements in 35
U.S.C. 314, as amended.

Default Electronic Filing: The Office
considered a paper filing system and a
mandatory electronic filing system
(without any exceptions) as alternatives
to the proposed requirement that all
papers are to be electronically filed,
unless otherwise authorized.

Based on the Office’s experience, a
paper-based filing system increases
delay in processing papers, delay in
public availability, and the chance that
a paper may be misplaced or made
available to an improper party if
confidential. Accordingly, the
alternative of a paper-based filing
system would have been inconsistent
with objectives of the Leahy-Smith
America Invents Act that the Director,
in prescribing rules for the inter partes
reviews, consider the effect of the rules
on the economy, the integrity of the
patent system, the efficient
administration of the Office, and the
ability of the Office to complete timely
the instituted proceedings.

An electronic filing system (without
any exceptions) that is rigidly applied
would result in unnecessary cost and
burdens, particularly where a party
lacks the ability to file electronically. By
contrast, if the proposed option is
adopted, it is expected that the entity
size and sophistication would be
considered in determining whether
alternative filing methods would be
authorized.

6. Identification, to the Extent
Practicable, of All Relevant Federal
Rules Which May Duplicate, Overlap, or
Conflict with the Proposed Rules:

37 CFR 1.99 provides for the
submission of information after
publication of a patent application
during examination by third parties.

37 CFR 1.171-1.179 provide for
applications to reissue a patent to
correct errors, including where a claim
in a patent is overly broad.

37 CFR 1.291 provides for the protest
against the issuance of a patent during
examination.

37 CFR 1.321 provides for the
disclaimer of a claim by a patentee.

37 CFR 1.501 and 1.502 provide for ex
parte reexamination of patents. Under
these rules, a person may submit to the
Office prior art consisting of patents or
printed publications that are pertinent
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to the patentability of any claim of a
patent, and request reexamination of
any claim in the patent on the basis of
the cited prior art patents or printed
publications. Consistent with 35 U.S.C.
302-307, ex parte reexamination rules
provide a different threshold for
initiation, require the proceeding to be
conducted by an examiner with a right
of appeal to the Patent Trial and Appeal
Board, and allow for limited
participation by third parties.

37 CFR 1.902-1.997 provide for inter
partes reexamination of patents. Similar
to ex parte reexamination, inter partes
reexamination provides a procedure in
which a third party may request
reexamination of any claim in a patent
on the basis of the cited prior art patents
and printed publication. The inter
partes reexamination practice will be
eliminated, except for requests filed
before the effective date, September 16,
2012. See §6(c)(3)(C) of the Leahy-
Smith America Invents Act.

Other countries have their own patent
laws, and an entity desiring a patent in
a particular country must make an
application for patent in that country, in
accordance with the applicable law.
Although the potential for overlap exists
internationally, this cannot be avoided
except by treaty (such as the Paris
Convention for the Protection of
Industrial Property, or the Patent
Cooperation Treaty (PCT)).
Nevertheless, the Office believes that
there are no other duplicative or
overlapping foreign rules.

C. Executive Order 12866 (Regulatory
Planning and Review): This rulemaking
has been determined to be significant
for purposes of Executive Order 12866
(Sept. 30, 1993), as amended by
Executive Order 13258 (Feb. 26, 2002)
and Executive Order 13422 (Jan. 18,
2007).

The Office estimates that the aggregate
burden of the proposed rules on the
public for implementing the new review
procedures is approximately $54.1
million for fiscal year 2013. The USPTO
considered several factors in making
this estimate.

Based on the petition and other filing
requirements for initiating an inter
partes review proceeding, the USPTO
initially estimated the burden of the
proposed rules to be $174,500,217 in
fiscal year 2013, which represents the
sum of the estimated total annual (hour)
respondent cost burden ($158,025,744)
plus the estimated total annual non-
hour respondent cost burden
($16,474,473) provided in Part O,
Section II, of this notice, infra. However,
since the Leahy-Smith America Invents
Act also eliminates inter partes
reexamination practice (except for

requests filed before the effective date of
September 16, 2012), the burden of the
proposed rules should be offset by the
elimination of the proceeding and its
associated burdens.

It is estimated that 460 new requests
for inter partes reexamination would
have been filed in FY 2012 if the Leahy-
Smith America Invents Act had not
been enacted. This estimate is based on
the number of proceedings filed in fiscal
years 2011 (374), 2010 (281), and 2009
(258). Elimination of 460 proceedings
reduces the public’s burden to pay filing
fees by $4,048,000 (460 filings with
$8,800 filing fee due) and the public’s
burden to prepare the requests by
$21,160,000 (460 filings with $46,000
average cost to prepare). Based on the
assumption that 93% of the requests
would be ordered (consistent with the
fiscal year 2011 grant rate), the burden
to conduct the proceeding till close of
prosecution will reduce the public’s
burden by $89,880,000 (428 proceedings
that would be estimated to be granted
reexamination multiplied by $210,000
which is average cost cited in the AIPLA
Report of the Economic Survey 2011 per
party cost until close of prosecution
reduced by the $46,000 request
preparation cost). Additionally, the
burden on the public to appeal to the
Board by $5,358,000 (based on an
estimate that 141 proceedings would be
appealed to the Board which is
estimated based on the number of
granted proceedings (428) and the
historical rate of appeal to the Board (V5)
and an average public cost of $38,000).
Thus, $120,446,000 in public burden
will be eliminated by the elimination of
new filings of inter partes
reexamination (the sum of $4,048,000
(the filing fees), $21,160,000 (the cost of
preparing requests), $89,880,000 (the
prosecution costs), plus $5,358,000 (the
burden to appeal to the Board)).

Therefore, the estimated aggregate
burden of the proposed rules for
implementing the new review
proceedings would be $54,054,217
($174,500,217 minus $120,446,000) in
fiscal year 2013.

The USPTO expect several benefits to
flow from the Leahy-Smith America
Invents Act and these proposed rules. It
is anticipated that the proposed rules
will reduce the time for reviewing
patents at the USPTO. Specifically, 35
U.S.C. 316(a), as amended, provides that
the Director prescribe regulations
requiring a final determination by the
Board within one year of initiation,
which may be extended for up to six
months for good cause. In contrast,
currently for inter partes reexamination,
the average time from the filing to the
publication of a certificate ranged from

28.9 to 41.7 months during fiscal years
2009-2011. See Reexamination—FY
2011, http://www.uspto.gov/patents/
Reexamination _operational statistic
_through FY2011Q4.pdf.

Likewise, it is anticipated that the
proposed rules will minimize
duplication of efforts. In particular, the
Leahy-Smith America Invents Act
provides more coordination between
district court infringement litigation and
inter partes review to reduce
duplication of efforts and costs. For
instance, 35 U.S.C. 315(b), as amended,
will require that a petition for inter
partes review be filed within one year
of the date of service of a complaint
alleging infringement of a patent. By
requiring the filing of an inter partes
review petition earlier than a request for
inter partes reexamination, and by
providing shorter timelines for inter
partes review compared with
reexamination, it is anticipated that the
current high level of duplication
between litigation and reexamination
will be reduced.

The AIPLA Report of the Economic
Survey 2011 reports that the total cost of
patent litigation where the damages at
risk are less than $1,000,000 average
$916,000, where the damages at risk are
between $1,000,000 and $25,000,000
average $2,769,000, and where the
damages at risk exceed $25,000,000
average $6,018,000. There may be a
significant reduction in overall burden
if, as intended, the Leahy-Smith
America Invents Act and the proposed
rules reduce the overlap between review
at the USPTO of issued patents and
validity determination during patent
infringement actions. Data from the
United States district courts reveals that
2,830 patent cases were filed in 2006,
2,896 in 2007, 2,909 in 2008, 2,792 in
2009, and 3,301 in 2010. See U.S.
Courts, Judicial Business of the United
States Courts, www.uscourts.gov/
uscourts/Statistics/JudicialBusiness/
2010/appendices/C02ASep10.pdf (last
visited Nov. 11, 2011) (hosting annual
reports for 1997-2010). Thus, the Office
estimates that a total of approximately
3,300 patent cases (the highest number
of yearly filings between 2006 and 2010
rounded to the nearest 100) are likely to
be filed annually. The aggregate burden
estimate above ($54,054,144) was not
offset by a reduction in burden based on
improved coordination between district
court patent litigation and the new inter
partes review proceedings.

D. Executive Order 13563 (Improving
Regulation and Regulatory Review): The
Office has complied with Executive
Order 13563. Specifically, the Office
has, to the extent feasible and
applicable: (1) Made a reasoned
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determination that the benefits justify
the costs of the rule; (2) tailored the rule
to impose the least burden on society
consistent with obtaining the regulatory
objectives; (3) selected a regulatory
approach that maximizes net benefits;
(4) specified performance objectives; (5)
identified and assessed available
alternatives; (6) involved the public in
an open exchange of information and
perspectives among experts in relevant
disciplines, affected stakeholders in the
private sector, and the public as a
whole, and provided online access to
the rule making docket; (7) attempted to
promote coordination, simplification,
and harmonization across government
agencies and identified goals designed
to promote innovation; (8) considered
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public; and (9) ensured
the objectivity of scientific and
technological information and
processes.

E. Executive Order 13132
(Federalism): This rulemaking does not
contain policies with federalism
implications sufficient to warrant
preparation of a Federalism Assessment
under Executive Order 13132 (Aug. 4,
1999).

F. Executive Order 13175 (Tribal
Consultation): This rulemaking will not:
(1) Have substantial direct effects on one
or more Indian tribes; (2) impose
substantial direct compliance costs on
Indian tribal governments; or (3)
preempt tribal law. Therefore, a tribal
summary impact statement is not
required under Executive Order 13175
(Nov. 6, 2000).

G. Executive Order 13211 (Energy
Effects): This rulemaking is not a
significant energy action under
Executive Order 13211 because this
rulemaking is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Therefore,
a Statement of Energy Effects is not
required under Executive Order 13211
(May 18, 2001).

H. Executive Order 12988 (Civil
Justice Reform): This rulemaking meets
applicable standards to minimize
litigation, eliminate ambiguity, and
reduce burden as set forth in sections
3(a) and 3(b)(2) of Executive Order
12988 (Feb. 5, 1996). This rulemaking
carries out a statute designed to lessen
litigation. See H.R. Rep. No. 112-98, at
45-48.

1. Executive Order 13045 (Protection
of Children): This rulemaking does not
concern an environmental risk to health
or safety that may disproportionately
affect children under Executive Order
13045 (Apr. 21, 1997).

J. Executive Order 12630 (Taking of
Private Property): This rulemaking will
not effect a taking of private property or
otherwise have taking implications
under Executive Order 12630 (Mar. 15,
1988).

K. Congressional Review Act: Under
the Congressional Review Act
provisions of the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801-808), prior to issuing
any final rule, the United States Patent
and Trademark Office will submit a
report containing the final rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the Government
Accountability Office. The changes in
this notice are not expected to result in
an annual effect on the economy of 100
million dollars or more, a major increase
in costs or prices, or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of United States-based
enterprises to compete with foreign
based enterprises in domestic and
export markets. Therefore, this notice is
not expected to result in a “major rule”
as defined in 5 U.S.C. 804(2).

L. Unfunded Mandates Reform Act of
1995: The changes proposed in this
notice do not involve a Federal
intergovernmental mandate that will
result in the expenditure by State, local,
and tribal governments, in the aggregate,
of 100 million dollars (as adjusted) or
more in any one year, or a Federal
private sector mandate that will result
in the expenditure by the private sector
of 100 million dollars (as adjusted) or
more in any one year, and will not
significantly or uniquely affect small
governments. Therefore, no actions are
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995. See 2 U.S.C. 1501-1571.

M. National Environmental Policy
Act: This rulemaking will not have any
effect on the quality of the environment
and is thus categorically excluded from
review under the National
Environmental Policy Act of 1969. See
42 U.S.C. 4321-4370h.

N. National Technology Transfer and
Advancement Act: The requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) are not
applicable because this rulemaking does
not contain provisions which involve
the use of technical standards.

O. Paperwork Reduction Act: The
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3549) requires that the
USPTO consider the impact of
paperwork and other information
collection burdens imposed on the

public. This proposed rulemaking
involves information collection
requirements which are subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3549). The collection of information
involved in this notice has been
submitted to OMB under OMB control
number 0651-00xx. In the Notice
“Rules of Practice for Trials before the
Patent Trial and Appeal Board and
Judicial Review of Patent Trial and
Appeal Board Decisions,” RIN 0651—
AC70, the information collection for all
of the new trials authorized by the
Leahy-Smith America Invents Act were
provided. This notice provides the
subset of burden created by the inter
partes review provisions. The proposed
collection will be available at the OMB’s
Information Collection Review Web site
at: www.reginfo.gov/public/do/
PRAMain.

The USPTO is submitting the
information collection to OMB for its
review and approval because this notice
of proposed rulemaking will add the
following to a collection of information:

(1) Petitions to institute an inter
partes review (§§42.5, 42.6, 42.8, 42.11,
42.13,42.20, 42.21, 42.22, 42.24(a)(1),
42.63, 42.65, and 42.101 through
42.105);

(2) motions (§§42.6, 42.8, 42.11,
42.13, 42.21, 42.22, 42.24(a)(5), 42.51
through 42.54, 42.63, 42.64, 42.65, and
42.121);

(3) oppositions (§§42.6, 42.8, 42.11,
42.13, 42.21, 42.23, 42.24(b), 42.51,
42.52,42.53, 42.54, 42.63, 42.64, 42.65,
42.107, and 42.120); and

(4) replies provided for in 35 U.S.C.
135 and 311-318, as amended, and new
35 U.S.C. 319 (§§42.6, 42.8, 42.11,
42.13, 42.21, 42.23, 42.24(c), 42.51,
42.52,42.53,42.54, 42.63, and 42.65).

The proposed rules also permit filing
requests for oral argument (§ 42.70)
provided for in 35 U.S.C. 316(a)(10), as
amended, requests for rehearing
(§42.71(c)), requests for adverse
judgment (§42.73(b)), requests that a
settlement be treated as business
confidential (§42.74(b)) provided for in
35 U.S.C. 317, as amended.

I. Abstract: The USPTO is required by
35 U.S.C. 131 and 151 to examine
applications and, when appropriate,
issue applications as patents.

Chapter 31 of title 35, United States
Code, in effect on September 16, 2012,
provides for inter partes review
proceedings allowing third parties to
petition the USPTO to review the
patentability of an issued patent under
35 U.S.C. 102 and 103 based on patents
and printed publications. If a trial is
initiated by the USPTO based on the
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petition, as authorized by the USPTO,
additional motions may be filed by the
petitioner. A patent owner may file a
response to the petition and if a trial is
instituted, as authorized by the USPTO,
may file additional motions.

In estimating the number of hours
necessary for preparing a petition to
institute an inter partes review, the
USPTO considered the estimated cost of
preparing a request for inter partes
reexamination ($46,000), the median
billing rate ($340/hour), and the
observation that the cost of inter partes
reexamination has risen the fastest of all
litigation costs since 2009 in the AIPLA
Report of the Economic Survey 2011. It
was estimated that a petition for an inter
partes review and an inter partes
reexamination request would cost the
same to the preparing party ($46,000).

In estimating the number of hours
necessary for preparing motions after
instituting and participating in the
review, the USPTO considered the
AIPLA Report of the Economic Survey
2011 which reported the average cost of
a party to a two-party interference to the
end of the preliminary motion phase
($322,000) and inclusive of all costs
($631,000). The Office considered that
the preliminary motion phase is a good
proxy for patentability reviews since
that is the period of current contested
cases before the trial section of the
Board where most patentability motions
are currently filed.

The USPTO also reviewed recent
contested cases before the trial section
of the Board to make estimates on the
average number of motions for any
matter including priority, the subset of
those motions directed to non-priority
issues, the subset of those motions
directed to non-priority patentability
issues, and the subset of those motions
directed to patentability issues based on
a patent or printed publication on the
basis of 35 U.S.C. 102 or 103. The
review of current contested cases before
the trial section of the Board indicated
that approximately 15% of motions
were directed to prior art grounds, 18%
of motions were directed to other
patentability grounds, 27% were
directed to miscellaneous issues, and
40% were directed to priority issues. It
was estimated that the cost per motion
to a party in current contested cases
before the trial section of the Board
declines because of overlap in subject
matter, expert overlap, and familiarity
with the technical subject matter. Given
the overlap of subject matter, a
proceeding with fewer motions will

have a somewhat less than proportional
decrease in costs since the overlapping
costs will be spread over fewer motions.

It is estimated that the cost of an inter
partes review would be 60% of the cost
of current contested cases before the
trial section of the Board to the end of
the preliminary motion period. An inter
partes review should have many fewer
motions since only one party will have
a patent that is the subject of the
proceeding (compared with each party
having at least a patent or an application
in current contested cases before the
trial section of the Board). Moreover,
fewer issues can be raised since inter
partes review will not have priority-
related issues that must be addressed in
current contested cases before the trial
section of the Board. Consequently, a
60% weighting factor should capture
the typical costs of an inter partes
review.

The title, description, and respondent
description of the information collection
are shown below with an estimate of the
annual reporting burdens for the inter
partes review provisions. Included in
this estimate is the time for reviewing
instructions, gathering and maintaining
the data needed, and completing and
reviewing the collection of information.
The principal impact of the proposed
changes in this notice of proposed
rulemaking is to implement the changes
to Office practice necessitated by
section 6(a) of the Leahy-Smith America
Invents Act.

The public uses this information
collection to request inter partes review
and to ensure that the associated fees
and documentation are submitted to the
USPTO.

II. Data

Needs and Uses: The information
supplied to the USPTO by a petition to
institute an inter partes review as well
as the motions authorized following the
institution is used by the USPTO to
determine whether to initiate a review
under 35 U.S.C. 314, as amended, and
to prepare a final decision under 35
U.S.C. 318, as amended.

OMB Number: 0651-00xXx.

Title: Patent Review and Derivation
Proceedings.

Form Numbers: None.

T)g)e of Review: New Collection.

Likely Respondents/Affected Public:
Individuals or households, businesses,
or other for-profit, not-for-profit
institutions, farms, Federal Government,
and state, local, or tribal governments.

Estimated Number of Respondents/
Frequency of Collection: 920

respondents and 4,024 responses per
year.

Estimated Time per Response: The
USPTO estimates that it will take the
public from 0.1 to 180.4 hours to gather
the necessary information, prepare the
documents, and submit the information
to the USPTO.

Estimated Total Annual Respondent
Burden Hours: 464,781.6 hours per year.

Estimated Total Annual (Hour)
Respondent Cost Burden: $158,025,744
per year. The USPTO expects that the
information in this collection will be
prepared by attorneys. Using the
professional rate of $340 per hour for
attorneys in private firms, the USPTO
estimates that the respondent cost
burden for this collection will be
approximately $158,025,744 per year
(464,781.6 hours per year multiplied by
$340 per hour).

Estimated Total Annual Non-hour
Respondent Cost Burden: $16,474,473
per year. There are no capital start-up or
maintenance costs associated with this
information collection. However, this
collection does have annual (non-hour)
costs in the form of filing fees and
postage costs where filing via mail is
authorized. It is estimated that filing via
mail will be authorized in one inter
partes review petition filing and 3
subsequent papers. There are filing fees
associated with petitions for inter partes
review, post-grant review, and covered
business method patent review and for
requests to treat a settlement as business
confidential. The total filing fees for this
collection are calculated in the
accompanying table. The USPTO
estimates that filings authorized to be
filed via mail will be mailed to the
USPTO by Express Mail using the U.S.
Postal Service’s flat rate envelope,
which can accommodate varying
submission weights, estimated in this
case to be 16 ounces for the petitions
and two ounces for the other papers.
The cost of the flat rate envelope is
$18.30. The USPTO estimates that the
total postage cost associated with this
collection will be approximately $73 per
year. The USPTO estimates that the total
fees associated with this collection will
be approximately $16,474,473 per year.

Therefore, the total cost burden in
fiscal year 2013 is estimated to be
$174,500,217 (the sum of the estimated
total annual (hour) respondent cost
burden ($158,025,744) plus the
estimated total annual non-hour
respondent cost burden ($16,474,473)).
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ltem Estir?:;?)g;ge for Estimated annual Estimated annual
(hours) responses burden hours
Petition for inter partes reVIEW ............cc.eooiiii it 135.3 460 62,238
Reply to initial inter partes review petition .. 100 406 40,600
Request for Reconsideration ..........cocceioiiiiiniiie e 80 127 10,160
Motions, replies, and oppositions after institution in inter partes review ............ 140 2,453 343,420
Request for oral hearing ..........cccocoeiiiiiiiiii i 20 411 8,220
Request to treat a settlement as business confidential ..............cc.cceceenee. 2 16 32
Request for adverse judgment, default adverse judgment, or settlement .. 1 91 91
Request to make a settlement agreement available ..............cccoccooviiiiinn. 1 16 16
Notice of judicial review of a Board decision (e.g., notice of appeal under 35
U.S.C. 142) ettt 0.1 46 4.6
103 €= LSS RS SR 4,026 464,781.6
) Estimated
Item Est|rr22t%c:]§é18r1ual Fee amount annual
P filing costs
Petition for inter partes rEVIEW ..............cccceeceeieiiiiecieceeeie e 460 $35,800 $16,468,000
Reply to inter partes review petition .............ccoiiiiiiiieiiie e 406 0
Request for Reconsideration ............cccocvevieiiiiniiiiicnieeecee e 127 0 0
Motions, replies, and oppositions after initiation in inter partes review ... 2,453 0 0
Request for oral hearing ...........cccooiiiiiiiiii 411 0 0
Request to treat a settlement as business confidential .............cccccoiviiiiineenne. 16 0 0
Request for adverse judgment, default adverse judgment, or settlement .. 91 0 0
Request to make a settlement agreement available ...............ccooceeiiiiiiiiennne 16 400 6,400
Notice of judicial review of a Board decision (e.g., notice of appeal under 35
U.S.C. 142) e e 46 0 0
TOHAIS e 4,026 | .ooveeeeeeeeeeeene 16,474,400

II1. Solicitation

The agency is soliciting comments to:
(1) Evaluate whether the proposed
information requirement is necessary for
the proper performance of the functions
of the agency, including whether the
information will have practical utility;
(2) evaluate the accuracy of the agency’s
estimate of the burden; (3) enhance the
quality, utility, and clarity of the
information to be collected; and (4)
minimize the burden of collecting the
information on those who are to
respond, including by using appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Interested persons are requested to
send comments regarding this
information collection by April 10,
2012, to: (1) The Office of Information
and Regulatory Affairs, Office of
Management and Budget, New
Executive Office Building, Room 10202,
725 17th Street NW., Washington, DC
20503, Attention: Nicholas A. Fraser,
the Desk Officer for the United States
Patent and Trademark Office, and via
email at nfraser@omb.eop.gov; and (2)
The Board of Patent Appeals and
Interferences by electronic mail message
over the Internet addressed to
inter_partes_review@uspto.gov, or by
mail addressed to: Mail Stop Patent

Board, Director of the United States
Patent and Trademark Office, P.O. Box
1450, Alexandria, VA 22313-1450,
marked to the attention of “Lead Judge
Michael Tierney, Inter partes Review
Proposed Rules.”

Notwithstanding any other provision
of law, no person is required to respond
to nor shall a person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB control number.

List of Subjects in 37 CFR Part 42

Administrative practice and
procedure, Inventions and patents,

PART 42—TRIAL PRACTICE BEFORE
THE PATENT TRIAL AND APPEAL
BOARD

1. The authority citation for 37 CFR
part 42 continues to read as follows:

Authority: 35 U.S.C. 2(b)(2), 6, 21, 23, 41,
135, 311, 312, 316, 321-326 and Leahy—Smith
America Invents Act, Pub. L. 112-29,
sections 6(c), 6(f), and 18, 125 Stat. 284, 304,
311, and 329 (2011).

2. Add subpart B to read as follows:
Subpart B—Inter Partes Review

General

Sec.

42.100 Procedure; pendency.

42.101 Who may petition for inter partes
review.

Lawyers. 42.102 Time for filing.
42.1 I i fee.
Proposed Amendments to the 03 Inter partes review fee
Regulat Text 42.104 Content of petition.
egulatory lex 42.105 Service of petition.
For the reasons stated in the 42.106  Filing date. »
42.107 Preliminary response to petition.

preamble, the Under Secretary of

Commerce for Intellectual Property and
Director of the United States Patent and
Trademark Office propose to amend 37
CFR part 42 as proposed to be added in

Instituting Inter Partes Review
42.108 Institution of inter partes review.

After Institution of Inter Partes Review

the February 9, 2012, issue of the 42,120 Patent owner response.
Federal Register as follows: 42.121 Amendment of the patent.
42.122 Multiple proceedings.
42.123 Filing of supplemental information.
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Subpart B—Inter Partes Review
General

§42.100 Procedure; pendency.

(a) An inter partes review is a trial
subject to the procedures set forth in
subpart A of this part.

(b) A claim in an unexpired patent
shall be given its broadest reasonable
construction in light of the specification
of the patent in which it appears.

(c) An inter partes review proceeding
shall be administered such that
pendency before the Board after
institution is normally no more than one
year. The time can be extended by up
to six months for good cause by the
Chief Administrative Patent Judge.

§42.101 Who may petition for inter partes
review.

A person who is not the owner of a
patent may file with the Office a
petition to institute an inter partes
review of the patent unless:

(a) Before the date on which the
petition for review is filed, the
petitioner or real party in interest filed
a civil action challenging the validity of
a claim of the patent;

(b) The petition requesting the
proceeding is filed more than one year
after the date on which the petitioner,
the petitioner’s real party in interest, or
a privy of the petitioner is served with
a complaint alleging infringement of the
patent; or

(c) The petitioner, the petitioner’s real
party in interest, or a privy of the
petitioner is estopped from challenging
the claims on the grounds identified in
the petition.

§42.102 Time for filing.

(a) A petition for inter partes review
of a patent must be filed after the later
of:

(1) The date that is nine months after
the date of the grant of the patent or of
the issuance of the reissue patent; or

(2) If a post-grant review is instituted
as set forth in subpart C of this part, the
date of the termination of such post-
grant review.

(b) The Director may impose a limit
on the number of inter partes reviews
that may be instituted during each of the
first four one-year periods in which the
amendment made to chapter 31 of title
35, United States Code, is in effect by
providing notice in the Office’s Official
Gazette or Federal Register. Petitions
filed after an established limit has been
reached will be deemed untimely.

§42.103 Inter partes review fee.

(a) An inter partes review fee set forth
in §42.15(a) must accompany the
petition.

(b) No filing date will be accorded to
the petition until full payment is
received.

§42.104 Content of petition.

In addition to the requirements of
§§42.8 and 42.22, the petition must set
forth:

(a) Grounds for standing. The
petitioner must certify that the patent
for which review is sought is available
for inter partes review and that the
petitioner is not barred or estopped from
requesting an inter partes review of the
patent.

(b) Identification of challenge. Provide
a statement of the precise relief
requested for each claim challenged.
The statement must identify the
following:

(1) The claim;

(2) The specific statutory grounds
under 35 U.S.C. 102 or 103 on which
the challenge to the claim is based and
the patents or printed publications
relied upon for each ground;

(3) How the challenged claim is to be
construed. Where the claim to be
construed contains a means-plus-
function or step-plus-function limitation
as permitted under 35 U.S.C. 112, sixth
paragraph, the construction of the claim
must identify the specific portions of
the specification that describe the
structure, material, or acts
corresponding to each claimed function;

(4) How the construed claim is
unpatentable under the statutory
grounds identified in paragraph (b)(2) of
this section. The petition must specify
where each element of the claim is
found in the prior art patents or printed
publications relied upon; and

(5) The exhibit number of the
supporting evidence relied upon to
support the challenge and state the
relevance of the evidence to the
challenge raised, including identifying
specific portions of the evidence that
support the challenge. The Board may
exclude or give no weight to the
evidence where a party has failed to
state its relevance or to identify specific
portions of the evidence that support
the challenge.

(c) A motion may be filed that seeks
to correct a clerical or typographical
mistake in the petition. The grant of
such a motion does not change the filing
date of the petition.

§42.105 Service of petition.

In addition to the requirements of
§42.6, the petitioner must serve the
petition and exhibits relied upon in the
petition as follows:

(a) The petition and supporting
evidence must be served on the patent
owner at the correspondence address of

record for the subject patent. The
petitioner may additionally serve the
petition and supporting evidence on the
patent owner at any other address
known to the petitioner as likely to
effect service.

(b) If the petitioner cannot effect
service of the petition and supporting
evidence on the patent owner at the
correspondence address of record for
the subject patent, the petitioner must
immediately contact the Board to
discuss alternate modes of service.

§42.106 Filing date.

(a) Complete petition. A petition to
institute inter partes review will not be
accorded a filing date until the petition
satisfies all of the following
requirements:

(1) Complies with §42.104;

(2) Service of the petition on the
correspondence address of record as
provided in §42.105(a); and

(3) Is accompanied by the fee to
institute required in § 42.15(a).

(b) Incomplete petition. Where a party
files an incomplete petition, no filing
date will be accorded, and the Office
will dismiss the petition if the
deficiency in the petition is not
corrected within one month from the
notice of an incomplete petition.

§42.107 Preliminary response to petition.

(a) The patent owner may file a
preliminary response to the petition.
The response is limited to setting forth
the reasons why no inter partes review
should be instituted under 35 U.S.C.
314. The response can include evidence
except as provided in paragraph (c) of
this section. The preliminary response
is an opposition for purposes of
determining page limits under § 42.24.

(b) Due date. The preliminary
response must be filed no later than two
months after the date of a notice
indicating that the request to institute
an inter partes review has been granted
a filing date. A patent owner may
expedite the proceeding by filing an
election to waive the preliminary patent
owner response.

(c) No new testimonial evidence. The
preliminary response shall not present
new testimony evidence beyond that
already of record.

(d) No amendment. The preliminary
response shall not include any
amendment.

(e) Disclaim Patent Claims. The patent
owner may file a statutory disclaimer
under 35 U.S.C. 253(a) in compliance
with §1.321(a), disclaiming one or more
claims in the patent. No inter partes
review will be instituted based on
disclaimed claims.
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Instituting Inter Partes Review

§42.108 Institution of inter partes review.

(a) When instituting inter partes
review, the Board may authorize the
review to proceed on all or some of the
challenged claims and on all or some of
the grounds of unpatentability asserted
for each claim.

(b) At any time prior to institution of
inter partes review, the Board may deny
some or all grounds for unpatentability
for some or all of the challenged claims.
Denial of a ground is a Board decision
not to institute inter partes review on
that ground.

(c) Sufficient grounds. Inter partes
review shall not be instituted for a
ground of unpatentability unless the
Board decides that the petition
supporting the ground would, if
unrebutted, demonstrate that there is a
reasonable likelihood that at least one of
the claims challenged in the petition is
unpatentable. The Board’s decision will
take into account a preliminary patent
owner response where such a response
is filed.

After Institution of Inter Partes Review

§42.120 Patent owner response.

(a) Scope. A patent owner may file a
response to the petition addressing any
ground for unpatentability not already
denied. A patent owner response is filed
as an opposition and is subject to the
page limits provided in § 42.24.

(b) Due date for response. If no time
for filing a patent owner response to a
petition is provided in a Board order,
the default date for filing a patent owner
response is two months from the date
the inter partes review was instituted.

§42.121 Amendment of the patent.

(a) A patent owner may file one
motion to amend a patent but only after
conferring with the Board. Any
additional motions to amend may not be
filed without Board authorization.

(b) A motion to amend must set forth:

(1) The support in the original
disclosure of the patent for each claim
that is added or amended; and

(2) The support in an earlier filed
disclosure for each claim for which
benefit of the filing date of the earlier
filed disclosure is sought.

(c) A motion to amend the claims of
a patent will not be authorized where:

(1) The amendment does not respond
to a ground of unpatentability involved
in the trial; or

(2) The amendment seeks to enlarge
the scope of the claims of the patent or
introduce new subject matter.

§42.122 Multiple proceedings.

Where another matter involving the
patent is before the Office, the Board

may during the pendency of the inter
partes review enter any appropriate
order regarding the additional matter
including providing for the stay,
transfer, consolidation, or termination of
any such matter.

§42.123 Filing of supplemental
information.

Once a trial has been instituted, a
petitioner may request authorization to
file a motion identifying supplemental
information relevant to a ground for
which the trial has been instituted. The
request must be made within one month
of the date the trial is instituted.

Dated: January 31, 2012.
David J. Kappos,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 2012-2534 Filed 2-9-12; 8:45 am]
BILLING CODE 3510-16-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Part 42
[Docket No. PTO-P-2011-0084]
RIN 0651-AC72

Changes To Implement Post-Grant
Review Proceedings

AGENCY: United States Patent and
Trademark Office, Commerce.

ACTION: Notice of proposed rulemaking.

SUMMARY: The United States Patent and
Trademark Office (Office or USPTO)
proposes new rules to implement the
provisions of the Leahy-Smith America
Invents Act that create a new post-grant
review proceeding to be conducted
before the Patent Trial and Appeal
Board (Board). These provisions of the
Leahy-Smith America Invents Act will
take effect on September 16, 2012, one
year after the date of enactment, and
generally apply to patents issuing from
applications subject to first-inventor-to-
file provisions of the Leahy-Smith
America Invents Act.

DATES: The Office solicits comments
from the public on this proposed
rulemaking. Written comments must be
received on or before April 10, 2012 to
ensure consideration.

ADDRESSES: Comments should be sent
by electronic mail message over the
Internet addressed to:
post_grant_review@uspto.gov.
Comments may also be submitted by
postal mail addressed to: Mail Stop
Patent Board, Director of the United
States Patent and Trademark Office,

P.O. Box 1450, Alexandria, VA 22313—
1450, marked to the attention of ‘“‘Lead
Judge Michael Tierney, Post-Grant
Review Proposed Rules.”

Comments may also be sent by
electronic mail message over the
Internet via the Federal eRulemaking
Portal. See the Federal eRulemaking
Portal Web site (http://
www.regulations.gov) for additional
instructions on providing comments via
the Federal eRulemaking Portal.

Although comments may be
submitted by postal mail, the Office
prefers to receive comments by
electronic mail message over the
Internet because sharing comments with
the public is more easily accomplished.
Electronic comments are preferred to be
submitted in plain text, but also may be
submitted in ADOBE® portable
document format or MICROSOFT
WORD® format. Comments not
submitted electronically should be
submitted on paper in a format that
facilitates convenient digital scanning
into ADOBE® portable document
format.

The comments will be available for
public inspection at the Board of Patent
Appeals and Interferences, currently
located in Madison East, Ninth Floor,
600 Dulany Street, Alexandria, Virginia.
Comments also will be available for
viewing via the Office’s Internet Web
site (http://www.uspto.gov). Because
comments will be made available for
public inspection, information that the
submitter does not desire to make
public, such as an address or phone
number, should not be included in the
comments.

FOR FURTHER INFORMATION CONTACT:
Michael Tierney, Lead Administrative
Patent Judge, Sally Lane, Administrative
Patent Judge, Scott Boalick, Lead
Administrative Patent Judge, and Robert
Clarke, Administrative Patent Judge,
Board of Patent Appeals and
Interferences, by telephone at (571) 272—
9797.

SUPPLEMENTARY INFORMATION: On
September 16, 2011, the Leahy-Smith
America Invents Act was enacted into
law (Pub. L. 112-29, 125 Stat. 284
(2011)). The purpose of the Leahy-Smith
America Invents Act and these proposed
regulations is to establish a more
efficient and streamlined patent system
that will improve patent quality and
limit unnecessary and
counterproductive litigation costs. The
preamble of this notice sets forth in
detail the procedures by which the
Board will conduct post-grant review
proceedings. The USPTO is engaged in
a transparent process to create a timely,
cost-effective alternative to litigation.
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Moreover, the rulemaking process is
designed to ensure the integrity of the
trial procedures. See 35 U.S.C. 326(b).
The proposed rules would provide a set
of rules relating to Board trial practice
for post-grant review.

More grounds for seeking post-grant
review will be available as compared
with inter partes review. The grounds
for seeking post-grant review includes
any ground that could be raised under
35 U.S.C. 282(b)(2) or (3). Such grounds
for post-grant review include grounds
that could be raised under 35 U.S.C. 102
or 103 including those based on prior
art consisting of patents or printed
publications. Other grounds available
for post-grant review include 35 U.S.C.
101 and 112, with the exception of
compliance with the best mode
requirement. In contrast, the grounds for
seeking inter partes review are limited
to issues raised under 35 U.S.C. 102 or
103 and only on the basis of prior art
consisting of patents or printed
publications.

Section 6 of the Leahy-Smith America
Invents Act is entitled “POST-GRANT
REVIEW PROCEEDINGS.” Section 6(d)
of the Leahy-Smith America Invents
Act, entitled “POST-GRANT REVIEW,”
adds chapter 32 of title 35, United States
Code, also entitled “POST-GRANT
REVIEW.” In particular, § 6(d) adds 35
U.S.C. 321-329. Public Law 112-29, 125
Stat. 284, 305-311 (2011).

Section 6(d) of the Leahy-Smith
America Invents Act adds 35 U.S.C. 321,
entitled ‘“Post-grant review.” 35 U.S.C.
321(a) will provide that, subject to the
provisions of chapter 32 of title 35,
United States Code, a person who is not
the owner of a patent may file a petition
with the Office to institute a post-grant
review of the patent. 35 U.S.C. 321(a)
will also provide that the Director will
establish, by regulation, fees to be paid
by the person requesting the review, in
such amounts as the Director
determines to be reasonable,
considering the aggregate costs of the
post-grant review. 35 U.S.C. 321(b) will
provide that a petitioner in a post-grant
review may request to cancel as
unpatentable one or more claims of a
patent on any ground that could be
raised under 35 U.S.C. 282(b)(2) or (3)
(relating to invalidity of the patent or
any claim). 35 U.S.C. 321(c) will
provide that a petition for post-grant
review may only be filed not later than
the date that is nine months after the
date of the grant of the patent or of the
issuance of a reissue patent.

Section 6(d) of the Leahy-Smith
America Invents Act adds 35 U.S.C. 322,
entitled “Petitions.” 35 U.S.C. 322(a)
will provide that a petition filed under
35 U.S.C. 321 may be considered only

if: (1) The petition is accompanied by
payment of the fee established by the
Director under 35 U.S.C. 321; (2) the
petition identifies all real parties in
interest; (3) the petition identifies, in
writing and with particularity, each
claim challenged, the grounds on which
the challenge to each claim is based,
and the evidence that supports the
grounds for the challenge to each claim,
including (A) copies of patents and
printed publications that the petitioner
relies upon in support of the petition
and (B) affidavits or declarations of
supporting evidence and opinions, if the
petitioner relies on other factual
evidence or on expert opinions; (4) the
petition provides such other
information as the Director may require
by regulation; and (5) the petitioner
provides copies of any of the documents
required under paragraphs (2), (3), and
(4) of 35 U.S.C. 322(a) to the patent
owner or, if applicable, the designated
representative of the patent owner. 35
U.S.C. 322(b) will provide that, as soon
as practicable after the receipt of a
petition under 35 U.S.C. 321, the
Director will make the petition available
to the public.

Section 6(d) of the Leahy-Smith
America Invents Act adds 35 U.S.C. 323,
entitled ‘“Preliminary response to
petition.” 35 U.S.C. 323 will provide
that, if a post-grant review petition is
filed under 35 U.S.C. 321, the patent
owner has the right to file a preliminary
response to the petition, within a time
period set by the Director, that sets forth
reasons why no post-grant review
should be instituted based upon the
failure of the petition to meet any
requirement of chapter 32 of title 35,
United States Code.

Section 6(d) of the Leahy-Smith
America Invents Act adds 35 U.S.C. 324,
entitled “Institution of post-grant
review.” 35 U.S.C. 324(a) will provide
that the Director may not authorize a
post-grant review to be instituted,
unless the Director determines that the
information presented in the petition
filed under 35 U.S.C. 321, if such
information is not rebutted, would
demonstrate that it is more likely than
not that at least one of the claims
challenged in the petition is
unpatentable. 35 U.S.C. 324(b) will
provide that the determination required
under 35 U.S.C. 324(a) may also be
satisfied by a showing that the petition
raises a novel or unsettled legal question
that is important to other patents or
patent applications. 35 U.S.C. 324(c)
will provide that the Director will
determine whether to institute a post-
grant review under chapter 32 of title
35, United States Code, pursuant to a
petition filed under 35 U.S.C. 321

within three months after: (1) Receiving
a preliminary response to the petition
under 35 U.S.C. 323; or (2) if no such
preliminary response is filed, the last
date on which such response may be
filed. 35 U.S.C. 324(d) will provide that
the Director will notify the petitioner
and patent owner, in writing, of the
Director’s determination under 35
U.S.C. 324(a) or (b), and will make such
notice available to the public as soon as
is practicable. 35 U.S.C. 324(d) will also
provide that such notice will include
the date on which the review will
commence. 35 U.S.C. 324(e) will
provide that the determination by the
Director whether to institute a post-
grant review under 35 U.S.C. 324 will be
final and nonappealable.

Section 6(d) of the Leahy-Smith
America Invents Act adds 35 U.S.C. 325,
entitled ‘“Relation to other proceedings
or actions.” 35 U.S.C. 325(a)(1) will
provide that a post-grant review may not
be instituted under chapter 32 of title
35, United States Code, if, before the
date on which the petition for such a
review is filed, the petitioner or real
party in interest filed a civil action
challenging the validity of a claim of the
patent. 35 U.S.C. 325(a)(2) will provide
for an automatic stay of a civil action
brought by the petitioner or real party in
interest challenging the validity of a
claim of the patent and filed on or after
the date on which the petition for post-
grant review was filed, until certain
specified conditions are met. 35 U.S.C.
325(a)(3) will provide that a
counterclaim challenging the validity of
a claim of a patent does not constitute
a civil action challenging the validity of
a claim of a patent for purposes of 35
U.S.C. 325(a).

35 U.S.C. 325(b) will provide that if
a civil action alleging infringement of a
patent is filed within three months after
the date on which the patent is granted,
the court may not stay its consideration
of the patent owner’s motion for a
preliminary injunction against
infringement of the patent on the basis
that a petition for post-grant review has
been filed or instituted under chapter 32
of title 35, United States Code.

35 U.S.C. 325(c) will provide that if
more than one petition for a post-grant
review under chapter 32 of title 35,
United States Code, is properly filed
against the same patent and the Director
determines that more than one of these
petitions warrants the institution of a
post-grant review under 35 U.S.C. 324,
the Director may consolidate such
reviews into a single post-grant review.

35 U.S.C. 325(d) will provide that,
notwithstanding 35 U.S.C. 135(a), 251,
and 252, and chapter 30 of title 35,
United States Code, during the
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pendency of any post-grant review
under chapter 32 of title 35, United
States Code, if another proceeding or
matter involving the patent is before the
Office, the Director may determine the
manner in which the post-grant review
or other proceeding or matter may
proceed, including providing for the
stay, transfer, consolidation, or
termination of any such matter or
proceeding. 35 U.S.C. 325(d) will also
provide that, in determining whether to
institute or order a proceeding under
chapter 32 of title 35, United States
Code, chapter 30 of title 35, United
States Code, or chapter 31 of title 35,
United States Code, the Director may
take into account whether, and reject
the petition because, the same or
substantially the same prior art or
arguments previously were presented to
the Office.

35 U.S.C. 325(e)(1) will provide that
the petitioner in a post-grant review of
a claim in a patent under chapter 32 of
title 35, United States Code, that results
in a final written decision under 35
U.S.C. 328(a), or the real party in
interest or privy of the petitioner, may
not request or maintain a proceeding
before the Office with respect to that
claim on any ground that the petitioner
raised or reasonably could have raised
during that post-grant review. 35 U.S.C.
325(e)(2) will provide for estoppel
against a post-grant review petitioner, or
the real party in interest or privy of the
petitioner, in certain civil actions and
certain other proceedings before the
International Trade Commission if that
post-grant review results in a final
written decision under 35 U.S.C. 328(a).

35 U.S.C. 325(f) will provide that a
post-grant review may not be instituted
under chapter 32 of title 35, United
States Code, if the petition requests
cancellation of a claim in a reissue
patent that is identical to or narrower
than a claim in the original patent from
which the reissue patent was issued,
and the time limitations in 35 U.S.C.
321(c) would bar filing a petition for a
post-grant review for such original
patent.

Section 6(d) of the Leahy-Smith
America Invents Act adds 35 U.S.C. 326,
entitled “Conduct of post-grant review.”
35 U.S.C. 326(a) will provide that the
Director will prescribe regulations: (1)
Providing that the file of any proceeding
under chapter 32 of title 35, United
States Code, will be made available to
the public, except that any petition or
document filed with the intent that it be
sealed will, if accompanied by a motion
to seal, be treated as sealed pending the
outcome of the ruling on the motion; (2)
setting forth the standards for the
showing of sufficient grounds to

institute a review under 35 U.S.C. 324(a)
and (b); (3) establishing procedures for
the submission of supplemental
information after the petition is filed; (4)
establishing and governing a post-grant
review under chapter 32 of title 35,
United States Code, and the relationship
of such review to other proceedings
under title 35, United States Code; (5)
setting forth standards and procedures
for discovery of relevant evidence,
including that such discovery will be
limited to evidence directly related to
factual assertions advanced by either
party in the proceeding; (6) prescribing
sanctions for abuse of discovery, abuse
of process, or any other improper use of
the proceeding, such as to harass or to
cause unnecessary delay or an
unnecessary increase in the cost of the
proceeding; (7) providing for protective
orders governing the exchange and
submission of confidential information;
(8) providing for the filing by the patent
owner of a response to the petition
under 35 U.S.C. 323 after a post-grant
review has been instituted, and
requiring that the patent owner file with
such response, through affidavits or
declarations, any additional factual
evidence and expert opinions on which
the patent owner relies to support the
response; (9) setting forth standards and
procedures for allowing the patent
owner to move to amend the patent
under 35 U.S.C. 326(d) to cancel a
challenged claim or propose a
reasonable number of substitute claims,
and ensuring that any information
submitted by the patent owner in
support of any amendment entered
under 35 U.S.C. 326(d) is made
available to the public as part of the
prosecution history of the patent; (10)
providing either party with the right to
an oral hearing as part of the
proceeding; (11) requiring that the final
determination in any post-grant review
be issued not later than one year after
the date on which the Director notices
the institution of a proceeding under
chapter 32 of title 35, United States
Code, except that the Director may, for
good cause shown, extend the one-year
period by not more than six months,
and may adjust the time periods in this
paragraph in the case of joinder under
35 U.S.C. 325(c); and (12) providing the
petitioner with at least one opportunity
to file written comments within a time
period established by the Director.

35 U.S.C. 326(b) will provide that in
prescribing regulations under 35 U.S.C.
326, the Director will consider the effect
of any such regulation on the economy,
the integrity of the patent system, the
efficient administration of the Office,
and the ability of the Office to complete

timely proceedings instituted under
chapter 32 of title 35, United States
Code.

35 U.S.C. 326(c) will provide that the
Patent Trial and Appeal Board will, in
accordance with 35 U.S.C. 6, conduct
each post-grant review instituted under
chapter 32 of title 35, United States
Code.

35 U.S.C. 326(d)(1) will provide that
during a post-grant review instituted
under chapter 32 of title 35, United
States Code, the patent owner may file
a single motion to amend the patent in
one or more of the following ways: (A)
Cancel any challenged patent claim;
and/or (B) for each challenged claim,
propose a reasonable number of
substitute claims. 35 U.S.C. 326(d)(2)
provides that additional motions to
amend may be permitted upon the joint
request of the petitioner and the patent
owner to materially advance the
settlement of a proceeding under 35
U.S.C. 327, or upon the request of the
patent owner for good cause shown. 35
U.S.C. 326(d)(3) will provide that an
amendment under 35 U.S.C. 326(d) may
not enlarge the scope of the claims of
the patent or introduce new matter. 35
U.S.C. 326(e) will provide that in a post-
grant review instituted under chapter 32
of title 35, United States Code, the
petitioner will have the burden of
proving a proposition of unpatentability
by a preponderance of the evidence.

Section 6(d) of the Leahy-Smith
America Invents Act adds 35 U.S.C. 327,
entitled “Settlement.” 35 U.S.C. 327(a)
will provide that a post-grant review
instituted under chapter 32 of title 35,
United States Code, will be terminated
with respect to any petitioner upon the
joint request of the petitioner and the
patent owner, unless the Office has
decided the merits of the proceeding
before the request for termination is
filed. 35 U.S.C. 327(a) will also provide
that if the post-grant review is
terminated with respect to a petitioner
under 35 U.S.C. 327, no estoppel under
35 U.S.C. 325(e) will attach to the
petitioner, or to the real party in interest
or privy of the petitioner, on the basis
of that petitioner’s institution of that
post-grant review. 35 U.S.C. 327(a) will
further provide that if no petitioner
remains in the post-grant review, the
Office may terminate the post-grant
review or proceed to a final written
decision under 35 U.S.C. 328(a).

35 U.S.C. 327(b) will provide that any
agreement or understanding between
the patent owner and a petitioner,
including any collateral agreements
referred to in such agreement or
understanding, made in connection
with, or in contemplation of, the
termination of a post-grant review under
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35 U.S.C. 327 will be in writing, and a
true copy of such agreement or
understanding will be filed in the Office
before the termination of the post-grant
review as between the parties. 35 U.S.C.
327(b) will also provide that at the
request of a party to the proceeding, the
agreement or understanding will be
treated as business confidential
information, will be kept separate from
the file of the involved patents, and will
be made available only to Federal
Government agencies on written
request, or to any person on a showing
of good cause.

Section 6(d) of the Leahy-Smith
America Invents Act adds 35 U.S.C. 328,
entitled “Decision of the Board.” 35
U.S.C. 328(a) will provide that if a post-
grant review is instituted and not
dismissed under chapter 32 of title 35,
United States Code, the Patent Trial and
Appeal Board will issue a final written
decision with respect to the
patentability of any patent claim
challenged by the petitioner and any
new claim added under 35 U.S.C.
326(d).

35 U.S.C. 328(b) will provide that if
the Patent Trial and Appeal Board
issues a final written decision under 35
U.S.C. 328(a) and the time for appeal
has expired or any appeal has
terminated, the Director will issue and
publish a certificate canceling any claim
of the patent finally determined to be
unpatentable, confirming any claim of
the patent determined to be patentable,
and incorporating in the patent by
operation of the certificate any new or
amended claim determined to be
patentable.

35 U.S.C. 328(c) will provide that any
proposed amended or new claim
determined to be patentable and
incorporated into a patent following a
post-grant review under chapter 32 of
title 35, United States Code, will have
the same effect as that specified in 35
U.S.C. 252 for reissued patents on the
right of any person who made,
purchased, or used within the United
States, or imported into the United
States, anything patented by such
proposed amended or new claim, or
who made substantial preparation
therefor, before the issuance of a
certificate under 35 U.S.C. 328(b).

35 U.S.C. 328(d) will provide that the
Office will make available to the public
data describing the length of time
between the institution of, and the
issuance of, a final written decision
under 35 U.S.C. 328(a) for each post-
grant review.

Section 6(d) of the Leahy-Smith
America Invents Act adds 35 U.S.C. 329,
entitled “Appeal.” 35 U.S.C. 329 will
provide that a party dissatisfied with the

final written decision of the Patent Trial
and Appeal Board under 35 U.S.C.
328(a) may appeal the decision pursuant
to 35 U.S.C. 141-144. 35 U.S.C. 329 will
also provide that any party to the post-
grant review will have the right to be a
party to the appeal.

Section 6(f) of the Leahy-Smith
America Invents Act is entitled
“REGULATIONS AND EFFECTIVE
DATE.” Section 6(f)(1) of the Leahy-
Smith America Invents Act provides
that the Director will, not later than the
date that is one year after the date of the
enactment of the Leahy-Smith America
Invents Act, issue regulations to carry
out chapter 32 of title 35, United States
Code, as added by § 6(d) of the Leahy-
Smith America Invents Act.

Section 6(f)(2)(A) of the Leahy-Smith
America Invents Act provides that the
amendments made by § 6(d) of the
Leahy-Smith America Invents Act will
take effect upon the expiration of the
one-year period beginning on the date of
the enactment of the Leahy-Smith
America Invents Act and, except as
provided in § 18 of the America Invents
Act and in § 6(f)(3) of the Leahy-Smith
America Invents Act, will apply only to
patents described in § 3(n)(1) of the
Leahy-Smith America Invents Act.
Section 3(n) of the Leahy-Smith
America Invents Act is entitled
“EFFECTIVE DATE.” Section 3(n)(1) of
the Leahy-Smith America Invents Act
provides:

(n) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as otherwise
provided in this section, the amendments
made by this section shall take effect upon
the expiration of the 18-month period
beginning on the date of the enactment of
this Act, and shall apply to any application
for patent, and to any patent issuing thereon,
that contains or contained at any time—

(A) a claim to a claimed invention that has
an effective filing date as defined in section
100(i) of title 35, United States Code, that is
on or after the effective date described in this
paragraph; or

(B) a specific reference under section 120,
121, or 365(c) of title 35, United States Code,
to any patent or application that contains or
contained at any time such a claim.

For example, the post-grant review
provisions will apply to patents issued
from applications that have an effective
filing date on or after March 16, 2013,
eighteen months after the date of
enactment.

Section 6(f)(2)(B) of the Leahy-Smith
America Invents Act provides that the
Director may impose a limit on the
number of post-grant reviews that may
be instituted under chapter 32 of title
35, United States Code, during each of
the first four one-year periods in which
the amendments made by § 6(d) of the

Leahy-Smith America Invents Act are in
effect.

Section 6(f)(3) of the Leahy-Smith
America Invents Act is entitled
“PENDING INTERFERENCES.” Section
6(f)(3)(A) of the Leahy-Smith America
Invents Act provides that the Director
will determine, and include in the
regulations issued under § 6(f)(1) of the
Leahy-Smith America Invents Act, the
procedures under which an interference
commenced before the effective date set
forth in § 6(f)(2)(A) of the Leahy-Smith
America Invents Act is to proceed,
including whether such interference: (i)
is to be dismissed without prejudice to
the filing of a petition for a post-grant
review under chapter 32 of title 35,
United States Code; or (ii) is to proceed
as if the Leahy-Smith America Invents
Act had not been enacted.

Section 6(f)(3)(B) of the Leahy-Smith
America Invents Act provides that, for
purposes of an interference that is
commenced before the effective date set
forth in § 6(f)(2)(A) of the Leahy-Smith
America Invents Act, the Director may
deem the Patent Trial and Appeal Board
to be the Board of Patent Appeals and
Interferences, and may allow the Patent
Trial and Appeal Board to conduct any
further proceedings in that interference.

Section 6(f)(3)(C) of the Leahy-Smith
America Invents Act provides that the
authorization to appeal or have remedy
from derivation proceedings in
§§141(d) and 146 of title 35, United
States Code, as amended, and the
jurisdiction to entertain appeals from
derivation proceedings in 28 U.S.C.
1295(a)(4)(A), as amended, will be
deemed to extend to any final decision
in an interference that is commenced
before the effective date set forth in
§6(f)(2)(A) of the Leahy-Smith America
Invents Act and that is not dismissed
pursuant to this paragraph.

Discussion of Specific Rules

The proposed new rules would
implement the provisions of the Leahy-
Smith America Invents Act for
instituting and conducting post-grant
review proceedings before the Patent
Trial and Appeal Board (Board). 35
U.S.C. 326(a)(4), as added by the Leahy-
Smith America Invents Act, provides
that the Director will prescribe
regulations establishing and governing
post-grant review and the relationship
of the review to other proceedings under
title 35 of the United States Code. Public
Law 112-29, § 6(d), 125 Stat. 284, 308
(2011). In particular, this notice
proposes to add a new subpart C to 37
CFR part 42 to provide rules specific to
post-grant reviews.

Additionally, the Office in a separate
rulemaking is proposing to add part 42,
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including subpart A, (RIN 0651-AC70)
that will include a consolidated set of
rules relating to Board trial practice.
Specifically, the proposed subpart A of
part 42 would set forth the policies,
practices, and definitions common to all
trial proceedings before the Board. The
proposed rules in the instant notice and
discussion below may reference the
proposed rules in subpart A of part 42.
Furthermore, the Office in separate
rulemakings is proposing to add a new
subpart B to 37 CFR part 42 (RIN 0651—
AC71) to provide rules specific to inter
partes reviews, a new subpart D to 37
CFR part 42 (RIN 0651-AC73; RIN
0651-AC75) to provide rules specific to
the transitional program for covered
business method patents, and a new
subpart E to 37 CFR part 42 (RIN 0651—
AC74) to provide rules specific to
derivation proceedings.

Title 37 of the Code of Federal
Regulations, Chapter I, Part 42, Subpart
C, entitled “Post-Grant Review” is
proposed to be added as follows:

Section 42.200: Proposed § 42.200
would set forth policy considerations
for post-grant review proceedings.

Proposed §42.200(a) would provide
that a post-grant review is a trial and
subject to the rules set forth in subpart
A.

Proposed §42.200(b) would provide
that a claim in an unexpired patent shall
be given its broadest reasonable
construction in light of the specification
in which it appears. This proposed rule
would be consistent with longstanding
established principles of claim
construction before the Office. In re Am.
Acad. of Sci. Tech Ctr., 367 F.3d 1359,
1364 (Fed. Cir. 2004); In re Yamamoto,
740 F.2d 1569, 1571 (Fed. Cir. 1984). As
explained in Yamamoto, a party’s
ability to amend claims to avoid prior
art distinguishes Office proceedings
from district court proceedings and
justifies the difficult standard for claim
interpretation. Yamamoto, 740 F.2d at
1572.

Proposed §42.200(c) would provide a
one-year timeframe for administering
the proceeding after institution, with up
to a six-month extension for good cause.
This proposed rule is consistent with 35
U.S.C. 326(a)(11), which sets forth
statutory time frames for post-grant
review.

Proposed § 42.200(d) would provide
that interferences commenced within
one year of enactment of the Leahy-
Smith America Invents Act shall
proceed under part 41 of 37 CFR except
as the Chief Administrative Patent Judge
may otherwise order in the interests of
justice. The expectation is that dismissal
will be rarely, if ever, ordered. Hence,
any case where such an order arises

would be exceptional and should be
handled as its circumstances require.
This proposed rule is consistent with

§ 6(f)(3) of the Leahy-Smith America
Invents Act, which provides that the
Director shall include in regulations the
procedures under which an interference
commenced before the effective date of
the act is to proceed.

Section 42.201: Proposed §42.201
would provide who may file a petition
for post-grant review.

Proposed §42.201(a) would provide
that a person who is not the patent
owner may file a petition to institute a
post-grant review, unless the petitioner
or real party in interest had already filed
a civil action challenging the validity of
a claim of the patent. The proposed rule
would follow the statutory language of
35 U.S.C. 325(a)(1), which provides that
post-grant reviews are barred by prior
civil action.

Proposed §42.201(b) would provide
that a petition may not be filed where
the petitioner, the petitioner’s real party
in interest, or a privy of the petitioner
is estopped from challenging the claims
on the grounds identified in the
petition. The proposed rule is consistent
with 35 U.S.C. 325(e)(1) and 315(e)(1),
as amended, which provide for estoppel
based upon a final written decision in
a post-grant review, a covered business
method review, or inter partes review.

Section 42.202: Proposed § 42.202
would set forth the timeliness
requirement for filing a post-grant
review petition.

Proposed §42.202(a) would provide
that a petition for a post-grant review of
a patent must be filed no later than the
date that is nine months after the date
of the grant of a patent or of the issuance
of a reissue patent. Proposed § 42.202(a)
would also provide that a petition may
not request a post-grant review for a
claim in a reissue patent that is identical
to or narrower than a claim in the
original patent from which the reissue
patent was issued unless the petition is
filed not later than the date that is nine
months after the date of the grant of the
original patent. The proposed rule
would be consistent with the
requirements of 35 U.S.C. 321(c).

Proposed § 42.202(b) would provide
that the Director may limit the number
of post-grant reviews that may be
instituted during each of the first four 1-
year periods after post-grant review
takes effect. This proposed rule is
consistent with § 6(f)(2)(B) of the Leahy-
Smith America Invents Act (Pub. L.
112-29, 125 Stat. 284, 311 (2011)),
which provides for graduated
implementation of post-grant reviews.
The Office, however, does not expect to

limit the number of petitions at this
time.

Section 42.203: Proposed § 42.203
would provide that a fee must
accompany a petition for post-grant
review and that no filing date will be
accorded until full payment is received.
This proposed rule is consistent with 35
U.S.C. 322(a)(1), which provides that a
petition may only be considered if the
petition is accompanied by the payment
of the fee established by the Director.

Section 42.204: Proposed § 42.204
would provide for the content of
petitions to institute a post-grant review.
The proposed rule is consistent with 35
U.S.C. 322(a)(4), which allows the
Director to prescribe regulations
concerning the information provided
with the petition.

Proposed §42.204(a) would provide
that a petition must demonstrate that
the petitioner has standing. To establish
standing, a petitioner, at a minimum,
must certify that the patent is available
for post-grant review and that the
petitioner is not barred or estopped from
requesting a post-grant review. This
proposed requirement attempts to
ensure that a party has standing to file
the post-grant review and would help
prevent spuriously-instituted post-grant
reviews. Facially, improper standing is
a basis for denying the petition without
proceeding to the merits of the petition.

Proposed § 42.204(b) would require
that the petition identify the precise
relief requested for the claims
challenged. Specifically, the proposed
rule would require that the petition
identify each claim being challenged,
the specific grounds on which each
claim is challenged, how the claims are
to be construed, how the claims as
construed are unpatentable, why the
claims as construed are unpatentable
under the identified grounds, and the
exhibit numbers of the evidence relied
upon with a citation to the portion of
the evidence that is relied upon to
support the challenge. This proposed
rule is consistent with 35 U.S.C.
322(a)(3), which requires that the
petition identify, in writing and with
particularity, each claim challenged, the
grounds on which the challenge to each
claim is based, and the evidence
supporting the challenge. It is also
consistent with 35 U.S.C. 322(a)(4),
which allows the Director to require
additional information as part of the
petition. The proposed rule would
provide an efficient means for
identifying the legal and factual basis
satisfying the threshold for instituting a
proceeding and would provide the
patent owner with a minimum level of
notice as to the basis for the challenge
to the claims.
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Proposed § 42.204(c) would provide
that a petitioner seeking to correct
clerical or typographical mistakes in a
petition could file a procedural motion
to correct the mistakes. The proposed
rule would also provide that the grant
of such a motion would not alter the
filing date of the petition.

Section 42.205: Proposed § 42.205
would provide petition and exhibit
service requirements in addition to the
service requirements of § 42.6.

Proposed § 42.205(a) would require
the petitioner to serve the patent owner
at the correspondence address of record
for the patent, and permits service at
any other address known to the
petitioner as likely to effect service as
well. Once a patent has issued,
communications between the Office and
the patent owner often suffer. Ray v.
Lehman, 55 F.3d 606 (Fed. Cir. 1995)
(patentee’s failure to maintain
correspondence address contributed to
failure to pay maintenance fee and
therefore expiration of the patent).
While the proposed rule requires service
at the correspondence address of record
in the patent, the petitioner will already
be in communication with the patent
owner, in many cases, at a better service
address than the official correspondence
address.

Proposed §42.205(b) would address
the situation where service to a patent’s
correspondence address does not result
in actual service on the patent owner.
When the petitioner becomes aware of
a service problem, it must promptly
advise the Board of the problem. The
petitioner may be required to certify that
it is not aware of any better address for
service of the patent owner. The Board
may authorize other forms of service,
such as service by publication in the
Official Gazette of the United States
Patent and Trademark Office.

Section 42.206: Proposed § 42.206
would provide for the filing date
requirements of a post-grant review
petition.

Proposed § 42.206(a) would set forth
the requirements for a complete
petition. 35 U.S.C. 322 states that a
petition may only be considered when
the petition identifies all the real parties
in interest, when a copy of the petition
is provided to the patent owner or the
owner’s representative, and that the
petition be accompanied by the fee
established by the Director. Consistent
with the statute, the proposed rule
would require that a complete petition
be filed along with the fee and that it be
served upon the patent owner.

Proposed § 42.206(b) would provide
one month to correct defective requests
to institute a post-grant review, unless
the statutory deadline in which to file

a petition for post-grant review has
expired. The proposed rule is consistent
with the requirement of 35 U.S.C. 322
that the Board may not consider a
petition that fails to meet the statutory
requirements for a petition. In
determining whether to grant a filing
date, the Board would review a petition
for procedural compliance. Where a
procedural defect is noted, e.g., failure
to state the claims being challenged, the
Board would notify the petitioner that
the petition was incomplete and
identify any non-compliance issues.

Section 42.207: Proposed § 42.207(a)
would provide that the patent owner
may file a preliminary response to the
petition. The rule is consistent with 35
U.S.C. 323, which provides for such a
response.

Proposed §42.207(b) would provide
that the due date for the preliminary
response to petition is no later than two
months from the date of the notice that
the request to institute a post-grant
review has been granted a filing date.
This proposed rule is consistent with 35
U.S.C. 323, which provides that the
Director shall set a time period for filing
the preliminary patent owner response.

Within three months from the filing of
the preliminary patent owner response,
or three months from the date such a
response was due, the Board would
determine whether to institute the
review. A patent owner seeking a
shortened period for the determination
may wish to file a preliminary response
well before the date the response is due,
including filing a paper stating that no
preliminary response will be filed. No
adverse inference will be drawn where
a patent owner elects not to file a
response or elects to waive the response.

Proposed §42.207(c) would provide
that the preliminary patent owner
response would not be allowed to
present new testimony evidence, for
example, expert witness testimony on
patentability. 35 U.S.C. 323 provides
that a preliminary patent owner
response set forth reasons why no post-
grant review should be instituted. In
contrast, 35 U.S.C. 326(a)(8) provides for
a patent owner response after institution
and requires the presentation, through
affidavits or declarations, of any
additional factual evidence and expert
opinions on which the patent owner
relies in support of the response. The
difference in statutory language
demonstrates that 35 U.S.C. 323 does
not permit for the presentation of
evidence as a matter of right in the form
of testimony in support of a preliminary
patent owner response, and the
proposed rule reflects this distinction.
In certain instances, however, a patent
owner may be granted additional

discovery before filing their preliminary
response and submit any testimonial
evidence obtained through the
discovery. For example, additional
discovery may be authorized where
patent owner raises sufficient concerns
regarding the petitioner’s certification of
standing.

Although 35 U.S.C. 324 does not
require that a preliminary patent owner
response be considered, the Board
expects to consider such a response in
all but exceptional cases.

Proposed § 42.207(d) would provide
that the preliminary patent owner
response would not be allowed to
include any amendment. See proposed
§42.221 for filing a motion to amend the
patent after a post-grant review has been
instituted.

Proposed § 42.207(e) would provide
that the patent owner may file a
statutory disclaimer under 35 U.S.C.
253(a) in compliance with § 1.321(a),
disclaiming one or more claims in the
patent, and no post-grant review will be
instituted based on disclaimed claims.

Section 42.208: Proposed § 42.208
would provide for the institution of a
post-grant review.

35 U.S.C. 324(a), as amended, states
that the Director may not authorize a
post-grant review to be instituted,
unless the Director determines that the
information in the petition, if such
information is not rebutted, demonstrate
that it is more likely than not at least
one of the claims challenged in the
petition is unpatentable. Alternatively,
the Director may institute a post-grant
review by a showing that the petition
raises a novel or unsettled legal question
that is important to other patents or
patent applications. Proposed § 42.208
is consistent with this statutory
requirement and identifies how the
Board may authorize such a review to
proceed.

Proposed § 42.208(a) would provide
that the Board may authorize the review
to proceed on all or some of the
challenged claims and on all or some of
the grounds of unpatentability asserted
for each claim. Specifically, in
instituting the review, the Board would
authorize the review to proceed on the
challenged claims for which the
threshold requirements for the
proceeding have been met. The Board
would identify which of the grounds the
review will proceed upon on a claim-by-
claim basis. Any claim or issue not
included in the authorization for review
would not be part of the post-grant
review. The Office intends to publish a
notice of the institution of a post-grant
review in the Official Gazette.

Proposed §42.208(b) would provide
that the Board, prior to institution of a
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review, may deny some or all grounds
for unpatentability on some or all of the
challenged claims. This proposed rule is
consistent with the efficient
administration of the Office, which is a
consideration in prescribing post-grant
review regulations under 35 U.S.C.
326(b).

Proposed § 42.208(c) would provide
that the institution may be based on a
more likely than not standard and is
consistent with the requirements of 35
U.S.C. 324(a).

Proposed §42.208(d) would provide
that a determination under § 42.208(c)
may be satisfied by a showing that the
petition raises a novel or unsettled legal
question that is important to other
patents or patent applications. This
proposed rule is consistent with 35
U.S.C. 324(b). The expectation is that
this ground for a post-grant review
would be used sparingly.

Section 42.220: Proposed § 42.220
would set forth the procedure in which
the patent owner may file a patent
owner response.

Proposed § 42.220(a) would provide
for a patent owner response and is
consistent with the requirements of 35
U.S.C. 326(a)(8).

Proposed § 42.220(b) would provide
that if no time for filing a patent owner
response to a petition is provided in a
Board order, the default time for filing
the response would be two months from
the date the post-grant review is
instituted. The Board’s experience with
patent owner responses is that two
months provides a sufficient amount of
time to respond in a typical case,
especially as the patent owner would
already have been provided two months
to file a preliminary patent owner
response prior to institution.
Additionally, the proposed time for
response is consistent with the
requirement that the trial be conducted
such that the Board renders a final
decision within one year of the
institution of the review. 35 U.S.C.
326(a)(11).

Section 42.221: Proposed § 42.221
would provide a procedure for a patent
owner to file motions to amend the
patent.

Proposed § 42.221(a) would make it
clear that the first motion to amend
need not be authorized by the Board. If
the motion complies with the timing
and procedural requirements, the
motion would be entered. Additional
motions to amend would require prior
Board authorization. All motions to
amend, even if entered, will not
automatically result in entry of the
proposed amendment into the patent.

The requirement to consult the Board
reflects the Board’s need to regulate the

substitution of claims and the
amendment of the patent to control
unnecessary proliferation of issues and
abuses. The proposed rule aids in the
efficient administration of the Office
and the timely completion of the
review. 35 U.S.C. 326(b).

Proposed §42.221(b) would provide
that a motion to amend the claims must
set forth: (1) The support in the original
disclosure of the patent for each claim
that is added or amended, and (2) the
support in an earlier filed disclosure for
each claim for which benefit of the
filing date of the earlier filed disclosure
is sought.

Proposed §42.221(c) would provide
that a motion to amend the claims will
not be authorized where the amendment
does not respond to the ground of
unpatentability involved in the trial or
seeks to enlarge the scope of the claims
or introduce new matter.

The proposed rule aids the efficient
administration of the Office and the
timely completion of the review, 35
U.S.C. 326(b), and is also consistent
with 35 U.S.C. 326(d)(3), which
prohibits enlarging the scope of claims
or introducing new matter.

Under the proposed rules, a patent
owner may request filing more than one
motion to amend its claims during the
course of the proceeding. Additional
motions to amend may be permitted
upon a demonstration of good cause by
the patent owner. In considering
whether good cause is shown, the Board
will take into account how the filing of
such motions would impact the timely
completion of the proceeding and the
additional burden placed on the
petitioner. Specifically, belated motions
to amend may cause the integrity and
efficiency of the review to suffer as the
petitioner may be required to devote
significant time and resources on claims
that are of constantly changing scope.
Furthermore, due to time constraints,
motions to amend late in the process
may not provide a petitioner a full and
fair opportunity to respond to the newly
presented subject matter. Accordingly,
the longer a patent owner waits to
request authorization to file an
additional motion to amend, the higher
the likelihood the request will be
denied. Similarly, motion to amend may
be permitted upon a joint request of the
petitioner and the patent owner to
advance settlement where the motion
does not jeopardize the ability of the
Office to timely complete the
proceeding.

Section 42.222: Proposed § 42.222
would prescribe a rule consistent with
the requirements of 35 U.S.C. 325(d)
regarding multiple proceedings
involving the subject patent. When there

is a question of a stay concerning a
matter for which a statutory time period
is running in one of the proceedings,
where the stay would impact the ability
of the Office to meet the statutory
deadline, it is expected that the Director
would be consulted prior to issuance of
a stay, given that the stay would impact
the ability of the Office to meet the
statutory deadline for completing the
post-grant review. For example, it is
expected that the Board would consult
the Director prior to the issuance of a
stay in an ex parte reexamination
proceeding where the three month
statutory time period under 35 U.S.C.
303 is running.

Section 42.223: Proposed § 42.223
would provide for the filing of
supplemental information. 35 U.S.C.
326(a)(3) provides that the Director shall
establish regulations establishing
procedures for filing supplemental
information after the petition is filed. 35
U.S.C. 324(a) provides that the
institution of a post-grant review is
based upon the information filed in the
petition under 35 U.S.C. 321 and any
response filed under 35 U.S.C. 323. As
the institution of the post-grant review
is not based upon supplemental
informa